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The Editorial Board and I are pleased to present the 
second issue of Volume 38 of the California Real Property 
Journal. In this issue you’ll find interesting and timely articles 
regarding two potential solutions to our state’s housing crisis. 
First, Jason Fernandes and Janelle Orsi’s “Housing Justice 
Easements: A Tool to Combat the Housing Crisis” describes a 
novel approach to addressing the housing crisis by proposing 
that homeowners create their own private affordability 
restrictions on homes, similar to private landowners granting 
a conservation easement to preserve natural lands. Then, 
Jason Nelson delves into using accessory dwelling units as 
a method to increase our housing stock, in his article, “Can 
ADUs Help Solve California’s Housing Shortage? Recent 
Amendments to Government Code Section 65852.2 May 
Provide the Answer.” 

Moving from housing into the office context (which 
hopefully will be separate locations for most of us by the time 
this issue arrives in your inboxes!), Arin Reeves provides a 
helpful discussion regarding eliminating bias in the workplace 
in “Diversity and Retention in the Real Estate Industry: 
Increasing Effectiveness and Reducing Bias in Performance 
Feedback Processes.” You can receive one credit of MCLE for 
reading this piece if you take our test online; instructions can 
be found at the end of the article. The credit can be used to 
fulfill the State Bar’s requirement for continuing education in 
the area of Recognition and Elimination of Bias in the Legal 
Profession and Society. 

The issue rounds out and digs into bankruptcy and 
financing with Katrina Solamatina’s, “Stay, Not Pay? The 
Goudelock Decision’s Impact on Owners, HOAs, and 
Foreclosing Lenders,” discussing the impact of Goudelock v. 

Sixty-01 Ass’n of Apartment Owners, 895 F.3d 633 (9th Cir. 
2018). Our resident comic wit has an opinion on this case 
as well, on page 28. 

And finally, to end on a more personal note, we offer 
Chan Stroman’s well-received, “Reflections on a Career in 
Commercial Leasing: Keynote for the 5th Annual Northern 
California Women in Commercial Leasing Law Symposium,” 
which is a refreshing take on our profession that I hope you 
find as easy and pleasant to read as I did.

Remember, we always welcome quality articles, interesting 
topic suggestions, and enthusiastic editors, if you are interested 
in becoming more involved in the Journal. Please contact 
me at mschmidt@conservationpartners.com regarding any of 
those opportunities or if you have any feedback. Keep an eye 
out in the next few months for our next issue, which will be 
jointly published with the Environmental Law Section and 
the Public Law Section.

—Misti M. Schmidt

Message from the Editor-in-Chief
Misti M. Schmidt
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I. INTRODUCTION

In this article, we propose a new tool that homeowners, 
governments, and nonprofits can use to mitigate the 
displacement effects of the speculative housing market. We 
call this tool a housing justice easement.1 A housing justice 
easement resembles a conservation easement, but instead of 
preserving the natural or historical character of land, it is 
designed to permanently stabilize the rents and sale price of 
a home. 

In Section II of this article, we discuss why this easement 
is needed, especially during a statewide housing crisis. In 

Sections III and IV, we discuss existing tools to address the 
crisis, the origin of the housing justice easement, and how 
attorneys can craft the easement to meet the goals of making 
housing affordable. Finally, in Section V, we identify issues 
in the implementation and enforcement of housing justice 
easements, and we offer a few solutions that California 
legislators should consider.

II. WHY CALIFORNIA NEEDS HOUSING 
JUSTICE EASEMENTS 

California is in crisis. Over the past few decades, rents 
and home prices have skyrocketed, wages at the bottom 
have stagnated, and the state’s richest residents have gotten 
considerably richer. California boasts the second-most 
expensive homes in the country (behind only Hawaii), along 
with the nation’s highest poverty rate, adjusted for the steep 
cost of living.2 California is now home to a quarter of the 
nation’s homeless population, including nearly half of all 
unsheltered people.3 Since only the wealthy can afford to live 
in many parts of the state, low-income residents are forced to 
live far from where they work, if they can afford a place at all. 

Skyrocketing housing costs are hurting California’s black 
families the most. Black college graduates are less likely 
to own a home than white high school dropouts.4 Low 
homeownership rates and the seemingly intractable racial 
wealth gap—black families have roughly one-tenth the 
wealth of white families—mean that black residents are 
typically the first to be priced out of their neighborhoods 
when rents rise.5 In Los Angeles County, for instance, black 
people comprise just 9 percent of the county population but 
nearly half the population experiencing homelessness.6 And 
in the Bay Area, more than 60 percent of black residents 
spend at least 30 percent of their income on rent.7

The Bay Area, where the Sustainable Economies Law 
Center (“Law Center”) operates, is ground zero for racialized 

Housing Justice Easements: A Tool to Combat the 
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displacement. Between 2000 and 2013, Oakland lost 27 
percent of its black population, while San Francisco lost 
23 percent, after having already lost 25 percent of its black 
population the decade before.8 Much of this displacement is 
driven by the tech boom and the resulting influx of wealthy 
professionals. Between 2011 and 2015, the Bay Area added 
500,000 new jobs, but built just 65,000 new housing units.9 
Today, the Bay Area is essentially closed to the working poor. 
Not a single neighborhood in the Bay Area is affordable for 
a full-time minimum-wage worker living on their own. And 
even with two minimum-wage workers looking for a place 
together, only 5 percent of Bay Area neighborhoods are 
affordable—and none are affordable in Marin, San Francisco, 
San Mateo, or Santa Clara counties.10

The housing crisis is often framed as a problem of 
insufficient resources. Governor Gavin Newsom campaigned 
on a promise to build 3.5 million new units by 2025, based 
on the McKinsey Global Institute’s estimate that California 
needs to build these new units, at a price of $1.6 trillion, 
to keep prices low enough to house everyone.11 But in the 
Bay Area, there are already more than enough homes to 
go around. As the activist collective Moms 4 Housing has 
shown, for every person in Oakland without a home, there 
are roughly four empty units.12 The housing crisis is not a 
crisis of inadequate supply; it is a crisis of greed. Solving 
the crisis will require fundamentally changing who owns real 
property and how it is used.

This is the backdrop against which the first housing 
justice easement was created. It is not a panacea designed 
to singlehandedly solve the displacement and homelessness 
crisis; it is a modest legal tool intended to complement 
existing attempts to address the crisis. 

Housing crises and ever-rising rents are not inevitable. A 
2014 Forbes headline shows us one alternative we can strive 
for: “In World’s Best-Run Economy, House Prices Keep 
Falling—Because That’s What House Prices Are Supposed 
To Do.”13 (Spoiler: They are not talking about the United 
States.) For current homeowners, falling prices may feel 
counter-intuitive; most homeowners are hopeful that housing 
prices will rise. Renters and home buyers, on the other hand, 
generally wish for prices to fall. The housing market therefore 
feels like a zero-sum game, with a perpetual divide between 
winners and losers. However, what the Forbes article helps 
articulate, using the example of some German cities, is that 
everyone prospers in places where housing is easily affordable 
to all. The author of the article notes that people in Berlin 
may be paying one-tenth of what people in Silicon Valley 
are paying to house themselves. Imagine a California where 

anyone could afford a home in whatever place they desire 
to live, and where the cost of housing would require only a 
small fraction of our incomes. Our work on housing justice 
easements represents a step toward this ideal. 

III. EXISTING TOOLS TO ADDRESS THE CRISIS 
AND THEIR LIMITATIONS

A comprehensive discussion of the myriad causes of 
the crisis and the state’s paltry patchwork of solutions is 
beyond the scope of this article. However, two existing anti-
displacement efforts share common elements with housing 
justice easements and are worth dissecting: community land 
trusts and affordable housing covenants. 

But first, it is useful to define housing justice easements, 
because this definition will anchor our analysis of the 
form and function of land trusts and affordable housing 
covenants. A housing justice easement is a negative easement 
that allows the holder to enforce affordability restrictions 
on the burdened property. These restrictions may include 
limits on the sale price, a cap on rent that can be charged, 
and income restrictions on whom the property can be sold 
or rented to. The easement may also provide the grantee 
with a perpetual right of first refusal that gives them the 
opportunity to purchase the property at an affordable price 
when the owner wishes to sell. The exact terms can vary, as 
we discuss below, but at its heart, a housing justice easement 
is essentially a contract between a homeowner and the 
surrounding community in which the former cedes some 
control rights to the latter, with the effect of permanently 
stabilizing the rents and sale price of the home. 

A. Community Land Trusts

Community land trusts (“CLTs”) are similar in function 
to housing justice easements, and affordable housing 
covenants are similar in form. CLTs are typically nonprofit 
organizations that acquire real property for community 
benefit.14 The purpose of CLTs is to effectively take real 
property off the speculative market and cycle it through the 
hands of community members directly. Many CLTs do this 
by splitting title of the improvements from the underlying 
land. The CLT holds the land title and then helps people 
buy homes by transferring title of the improvements and 
issuing ninety-nine-year ground leases to community 
residents. The lease gives the CLT enforcement rights on 
property resale caps and usually requires that, when a resident 
dies or moves, the property is transferred back to the CLT, 
who in turn identifies another qualifying resident. CLT 
members who sell their property are typically entitled to a 
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“fair” return on their investment, but not a market return, 
as this would contravene the affordability mandate.15 “Fair” 
return is often the price a resident paid to purchase the home 
or unit, increased according to an index like the Consumer 
Price Index (“CPI”). CLTs often work in conjunction with 
limited-equity housing cooperatives by supplying the land 
that is then rented at below-market rates.16

There are two main features of CLTs that are relevant for 
our discussion. The first is their purpose: They function to 
remove land from the speculative market. This purpose is 
rooted in a recognition that the speculative real estate market 
is one of the biggest drivers of racialized inequality. When 
income and wealth inequality increase, larger incomes at the 
top of the distribution drive rents up, and as we noted above, 
this has been happening for decades throughout California. 
In a housing market with an abundance of high bidders, 
low-income residents are left with nothing. 

Unfortunately, much of property law is structured around 
upholding the sanctity and efficiency of the market—such 
as unreasonable restraints on alienation and the rule against 
perpetuities—rather than restraining its discriminatory 
effects. The same is true of many affordable housing solutions: 
Housing choice (Section 8) vouchers and low-income housing 
tax credits, for instance, are rooted in the supremacy of the 
market. There are certainly legislative solutions that seek to 
restrain the speculative housing market, such as rent control, 
but these are few and far between.17 CLTs are notable because 
they are structured around the idea that the only way to 
break the cycle of rising rents and displacement is to remove 
property from the speculative market altogether. Housing 
justice easements share this same animating purpose. 

The other notable feature of CLTs as they relate to 
housing justice easements is their limited ability to scale. 
CLTs can only grow by acquiring title, which is a slow and 
expensive process. The typical house only changes hands 
every thirteen years, giving CLTs limited windows in which 
to acquire title.18 And even though CLTs function to remove 
properties from the speculative market, they often must 
initially purchase those properties at market rates. As a result, 
the more dire the housing crisis, the fewer properties CLTs 
will be able to acquire. To pay for properties, CLTs have a 
heavy fundraising burden, requiring staff to spend substantial 
time cultivating philanthropic sources or applying to limited 
pools of government funding. Housing justice easements are 
designed in part to address these issues. The easements can 
be donated or sold at any time, and they can require very 
little in upfront costs to either the donor or the acquiring 
organization. CLTs can thus use housing justice easements 

to remove properties from the speculative market before the 
properties even change hands, allowing them to respond in 
real time to the unceasing flow of wealth and rising rents. 

B. Affordable Housing Covenants

Affordable housing covenants, on the other hand, seek to 
restrain the market, rather than reject it outright. Covenants 
or deed restrictions may encumber a development project to 
restrict the rents or resale value of some or all of the units. 
These restrictions are nearly always temporary—otherwise 
they would run into concerns about restraints on alienation—
and often run for a term of thirty, forty, or fifty-five years. The 
Low-Income Housing Tax Credit (“LIHTC”) sets a federal 
minimum of thirty years before affordability restrictions can 
expire. And because we are approaching the thirty-year mark 
of the first wave of properties built after LIHTC’s conception 
in the late 1980s, nearly half a million LIHTC units around 
the country will reach the end of their federally mandated 
affordability restrictions in the upcoming decade.19 More 
than 11,000 units in Los Angeles alone are at risk of being 
converted to market rate over the next five years.20 As we 
discuss below, if housing justice easements are given statutory 
recognition along with conservation easements, they can 
offer a permanent alternative to temporary affordability 
restrictions. They can also benefit from private contractual 
enforcement: While government capacity may be limited to 
monitor deed restrictions on a large number of properties, 
housing justice easements can be held and monitored by a 
wide array of private and public organizations. 

There is one remaining gap that housing justice easements 
can fill that no other legal or policy tool has yet been able 
to address: the conundrum that individual homeowners face 
when they purchase a home in a gentrifying area. Currently, 
there is nothing that socially conscious homeowners can 
do to immediately offset the displacement effects of their 
new home. Even if they recognize that by buying or selling 
in certain markets, they are contributing to racialized 
displacement and a homelessness crisis, their options are 
limited. They can decide to not purchase a home, but since 
paying market-rate rents will still contribute to displacement, 
perhaps the only alternative is to not move to the area at 
all. Housing justice easements offer a third way. Prospective 
homeowners can purchase their homes at market rates and 
then donate an easement to a local CLT or municipality, who 
will then enforce the easement to ensure that the property is 
safe from the invisible hand. 
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IV. CREATING A HOUSING 
JUSTICE EASEMENT

Housing justice easements are designed to operate like 
conservation easements. They are tailored to meet the 
specific needs of the property and the grantor’s intent, but 
they all share a common purpose. In California, conservation 
easements can vary widely in their implementation, so long 
as they share the goal of preserving land in its “natural, scenic, 
historical, agricultural, forested, or open‐space condition.”21 
Conservation easements can be held by a nonprofit, a 
government entity, or a Native American tribe, who then 
monitors the easements and ensures that property owners 
are compliant. Conservation easements have the advantage of 
being codified in statute: California Civil Code section 815 
defines the scope and purpose of conservation easements. (It 
also deems them enforceable in perpetuity, even without a 
benefitted estate, as we discuss in more detail below.) This 
is quite useful when drafting the easements, as parties to a 
conservation easement can ensure that their stated purpose 
falls neatly within the statutory bounds. 

The first step of drafting a housing justice easement is 
to delineate its purpose, which is challenging because there 
is no precedent to call upon, no models to refer to. There 
are boundless scenarios in which housing justice easements 
can be used to stabilize housing prices in a community, 
but certainly not every restriction on real property relating 
to affordable housing should be deemed a housing justice 
easement. Since these easements do not yet have a unifying 
purpose codified in California law, we offer one here: A 
housing justice easement is an interest in real property with 
the purpose of permanently stabilizing the property’s rents 
and sale price and promoting stewardship of the property 
that benefits the surrounding community. 

The first part of this definition, “permanently stabilizing” 
the rents and sale price, has two components. First, the 
easement is designed to be enforceable against all future 
owners, so the restrictions will be perpetual, just like a 
conservation easement. Second, the easement removes the 
property from the speculative market by preventing the owner 
from making excessive profit from selling it or charging high 
rents. Real property can be used to house people, of course, 
but it can also be used as a for-profit investment vehicle. 
Housing justice easements essentially divorce this speculative 
investment component from the real property, freeing the 
real property’s primary use, housing for people who need 
housing, from the relentless upward pressure of the market. 

There are many ways to fulfill this purpose when drafting 
a housing justice easement. We suspect that most housing 

justice easements will do so by, at a minimum, enacting caps 
on the rent that can be charged; limits on the sale price 
of the property and its constituent parts; income or wealth 
restrictions on whom the property can be rented to; and 
a right of first refusal that provides the holder or another 
designated organization, such as a CLT or permanent real 
estate cooperative, with a purchase right. Drafting parties can 
set rent and sale restrictions according to the median income 
of the surrounding community, with the goal of affordability 
for specific bands of low-income residents. Alternatively, CPI 
could be used to set a cap on rent increases and allow for 
modest increases in the resale value of the property without 
allowing for the possibility of windfall gains. However, parties 
might also want to add a hard cap on annual increases (e.g., 
rent may be raised by CPI or 5 percent annually, whichever 
is lower) to protect residents against runaway inflation. 

The second unifying purpose of housing justice easements 
is promoting stewardship that benefits the surrounding 
community. In many cases, this purpose will mean that 
drafting parties will use housing justice easements to ensure 
that the housing benefits low-income community members 
or legacy residents with deep roots in the neighborhood. 
The easement could also specify a particular kind of tenant, 
such as working artists. Drafting parties may have substantial 
flexibility to fulfill this purpose according to the specifications 
of a particular parcel and the grantor’s intent, with the caveat 
that an overly narrow limitation on tenants could constitute 
an unreasonable restraint on alienation. 

More broadly, when creating a housing justice easement, 
drafting parties should follow the same general principles 
that apply to recording any restriction on real property. How 
to interpret the scope of the conveyance is the most litigated 
issue arising from expressly created easements.22 Thus, 
drafting parties should be as explicit as possible in identifying 
both the purpose of the housing justice easement and the 
specific rights that are allocated to achieve that purpose. 
Parties should also be explicit about the extent to which 
the holder of an easement can modify its use or expand its 
scope.23 

Here are some ways housing justice easements might be 
used: 

• To create new affordable housing: At the time of 
this writing, the Law Center is creating a housing 
justice easement for a woman in Berkeley who wants 
to make her home available to low-income artists 
in the Bay Area. She is donating her $1.5 million 
home, which she bought for $28,000 in 1968, to 
the East Bay Permanent Real Estate Cooperative 
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(“EB PREC”), one of the Law Center’s clients. She 
is doing this because she does not need the windfall 
from selling her home on the speculative market; 
instead, she wanted to do her part to fight back 
against the process of displacement and gentrification 
in her community that she has witnessed for the 
past five decades. After receiving the property, EB 
PREC plans to donate a housing justice easement 
to a local CLT to further secure the donor’s intent 
of creating permanently affordable housing. While 
it may seem unlikely that most homeowners would 
surrender such a substantial asset to the commons, 
a surprising number of people have approached the 
Law Center expressing similar wishes. 

• To stabilize the price of a recently purchased 
home: A more modest use case involves a homebuyer 
recording the easement at or immediately after 
purchase, locking in the price they paid for the 
home. In this way, the homeowner surrenders 
their potential to profit from a speculative market 
but does not reduce the price to below what they 
paid. Picture this being used in a pre-gentrifying 
neighborhood or region where properties are still 
relatively inexpensive but vulnerable to increase. 

• As an alternative to government-enforced 
affordability covenants: Local governments can use 
housing justice easements as they would affordability 
covenants, conditioning development projects on 
the donation of a housing justice easement to the 
local government, a local CLT, or a Native American 
tribe to offset the displacement effects of such 
development. 

V. ISSUES WITH ENFORCEMENT AND 
POTENTIAL LEGISLATIVE SOLUTIONS

Readers familiar with conservation easements or first-year 
property law doctrine will have already spotted an issue: 
Under current law, it will be difficult to enforce housing 
justice easements against reluctant future owners of the 
burdened property. This is because housing justice easements, 
like conservation easements, are easements in gross. Unlike 
appurtenant easements, which have a “dominant” and a 
“servient” estate, in gross easements only have a servient (or 
burdened) estate; the holder of the easement is a person or 
entity, rather than a piece of real property.24 Appurtenant 
easements are said to run with the land, meaning they 
automatically transfer when the dominant or servient estate 
changes hands, even if they are not expressly mentioned in 

the transfer. In gross easements, on the other hand, do not 
run with the land; they are personal to the parties and can 
only be transferred upon explicit agreement.25 

Conservation easements are exempted from this 
conundrum by statute. Despite their in-gross status, 
California Civil Code section 815 recognizes conservation 
easements as perpetual restrictions that are binding on future 
owners. In fact, most U.S. states have laws that authorize 
the creation of perpetual conservation easements, and most 
of these laws are modeled off the Uniform Conservation 
Easement Act written in 1981.26 Perpetual enforcement is 
crucial to the effectiveness of conservation easements. If not 
for these statutes, natural areas protected by conservation 
easements could be destroyed and developed by second- and 
third-generation property owners who would rather extract 
as much wealth as possible from the property than preserve 
the land in its natural or historic state. Most state legislatures 
have recognized this as an undesirable outcome. If we care 
about the ideals of preservation that conservation easements 
are designed to uphold, we should not allow future owners 
to subvert those aims for private gain. 

Housing justice easements would likewise benefit 
from statutory recognition as perpetual in duration. In 
the meantime, they are still valuable tools without such 
recognition. Owners can bind themselves to the promise of 
making their properties available for affordable housing, and 
they can do their best to ensure that future owners make the 
same commitment. But there is no straightforward way to 
prevent a prospective purchaser of a burdened property from 
buying the property at a reduced price (because the previous 
owner is bound by the easement to sell at an affordable 
price) and then selling it at market rate. Owners can try to 
prevent this by including in the language of the easement a 
requirement that, in any transfer, an escrow will be used and 
the final sale will be contingent on the transferee executing 
and recording the same easement. But subsequent owners 
can challenge the grant by arguing that easements in gross 
cannot be transferred even if their terms expressly indicate 
otherwise.27 We can hope that such profit-seeking would 
be the exception rather than the norm. However, statutory 
recognition of these easements alongside conservation 
easements is all it would take to ensure that land designated 
for affordable housing stays available for affordable housing, 
a small yet desperately important step for a state in crisis.

California legislators can achieve statutory recognition 
of housing justice easements with a modest extension of 
conservation easement law. In both types of easements, 
parties are contracting to preserve a feature of real property 
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that the California Legislature finds value in preserving, even 
if it restricts the amount of wealth that may be extracted 
from the property. In one case, parties preserve land for its 
use and enjoyment by flora and fauna the state has deemed 
worthy of protection; in another, they preserve land for its 
use and enjoyment by humans whom the state has deemed 
worthy of protection. With the Housing Crisis Act of 2019, 
and contemporaneous rent control and tenant protection 
laws, the California Legislature has clearly expressed its 
desire to address the ongoing homelessness and displacement 
crisis.28 Defining perpetual housing justice easements would 
simply mean updating the Civil Code to account for a new 
use of conservation easements given a change in historical 
circumstances (i.e., the housing crisis). 

By recognizing housing justice easements in state law, 
California legislators would also open doors to a new form 
of charitable giving. In the 1970s, the California Legislature 
passed two statutes that defined conservation easements in 
response to threats to farmland and open space from rapid 
urban sprawl.29 A new class of charitable donors had been 
created—landowners concerned about the loss of farmland 
or natural area—and the Legislature responded by creating 
a tool for them to effect their charitable intent. 

California courts have recognized the charitable purpose of 
conservation easements and interpreted them accordingly. In 
Masonite v. County of Mendocino, the Fourth District Court 
of Appeal found that an agricultural easement that burdened 
a project site was a valid way to mitigate the loss of farmland, 
even though it did not preserve the farmland directly on 
site.30 In other words, conservation easements are important 
not simply as local methods of preservation, but as tools in 
the statewide fight against the loss of farmland. Similarly, 
there is now a new statewide crisis, one of homelessness, 
displacement, and gentrification, and a new class of charitable 
donors who want to do their part to fight against this crisis. 
The Legislature would merely be updating the Civil Code 
to meet the charitable desires of these landowners. Note, 
however, that a federal charitable tax deduction would 
not likely be available to donors until section 170 of the 
Internal Revenue Code, which narrowly tailors the forms of 
conservation easements that may be treated as tax-deductible 
donations, is amended.

A housing justice easement act would open doors for 
everyday homeowners to do their part to combat the housing 
crisis, rather than leaving this effort solely in the hands of 
government and the nonprofit sector. It is worth noting that 
a housing justice easement act, as a standalone legislative 
tweak, may have appeal across the political spectrum, as it 

gives private parties greater freedom of contract. But more 
broadly, updating state law to authorize housing justice 
easements is about tempering the inequitably distributed 
harms of the unfettered market. Statutory authorization of 
these easements would represent a rejection of market-based 
solutions to a problem that has been caused, at least in part, 
by markets. And it would be an affirmative step toward a 
progressive policy agenda that recognizes housing as a human 
right. 

Above all, legislation that defines housing justice easements 
and allows them to be enforceable against future owners 
would entail at most a modest extension of current law and 
should have some appeal across the ideological spectrum. 
What might be more contentious, however, is adding a tax 
component to the bill. Section 402.1 of California’s Revenue 
and Taxation Code includes conservation easements as 
enforceable restrictions to be considered when assessing the 
taxable value of a property.31 This statute allows property 
owners who burden their property with a conservation 
easement to enjoy lower property taxes. 

Conservation easements have recently come under scrutiny 
for the tax breaks they often confer. President Trump, for 
instance, recorded a conservation easement to lower the 
taxable value of his Mar-a-Lago estate in 1993.32 However, 
it would be harder to abuse housing justice easements in this 
way because the reduction in property value is much clearer. 
It can be difficult to calculate the reduction in property 
value from a conservation easement. How much does one 
acre of protected wetlands reduce the value of a ten-acre 
residential lot? How about a field of poppies? Housing justice 
easements, on the other hand, clearly define how much 
the burdened property can now be rented or sold for. The 
reduced property value is more easily determined from the 
terms of the easement itself. This should remove ambiguity 
that might be exploited by potential tax cheats. Moreover, the 
tax component of the easements should not be viewed as a 
tax break; it is merely an allowable reason to get the property 
reassessed. Owners who burden their property with either 
of these easements may be substantially lowering the value 
of their property; they should only have to pay taxes on the 
value of the now-burdened land. 

If California legislators pass housing justice easement 
legislation and these easements are enforceable in perpetuity, 
CLTs and other organizations that hold the easements will 
have to prepare for monitoring and enforcement. This 
is another area in which we can look to conservation 
easements for guidance. Most violations of conservation 
easements are committed by successor landowners, rather 
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than the original easement grantors.33 Easement holders or 
other enforcing parties must have the resources in place to 
monitor compliance and enforce the terms of the easements, 
occasionally via litigation. One survey found that annual 
costs for conservation easement monitoring and enforcement 
varied between $100 and $1,000 per acre.34 But of course, 
violations that end up in litigation will cause a spike in costs; 
stewardship costs in most years are significantly lower. 

Conservation easement holders have found several ways 
to ensure that they have enough resources for monitoring 
and enforcement, including creating a fund for each 
recorded easement, assessing transfer fees when burdened 
land changes hands, and even allowing third parties who 
do not hold easements to monitor and enforce them. The 
Uniform Conservation Easement Act allows qualifying 
third parties (governmental bodies and charitable entities) 
to monitor and enforce conservation easements.35 California 
has not adopted this portion of the model code, but if it 
were to do so for housing justice easements, this could 
foster among many people and organizations in our 
community a sense of responsibility for, and stewardship of, 
local housing. Recognizing housing justice easements, and 
allowing qualifying community organizations to monitor and 
enforce the easements, could seed a transition from viewing 
homeownership as an individual enterprise to viewing 
housing as a commons that we collectively manage for long-
term community flourishing. 
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I. INTRODUCTION

California is suffering from a severe and chronic housing 
shortage. From government studies, to countless media 
reports, to Governor Newsom’s statements, the message is 
clear: California needs more homes. California is estimated to 
need 3.5 million new housing units by 2025 just to meet its 
current level of housing demand.1 The area of greatest need 
is affordable housing units, as more than 50% of households 
cannot afford the cost of housing.2 This scarcity leads to less 
social cohesiveness, a decreased sense of belonging, and a 
greater sense of separation and more pronounced divide 
between the various socio-economic groups.3 

This lack of housing is due to a multitude of factors, 
including significant regulatory restrictions, high costs of 
development, environmental concerns, local anti-growth 
movements, and labor and material shortages.4 The result is 
an increase in the price of housing in the areas where many 
people work, and when large portions of a populace cannot 
afford to buy or rent near their workplaces, they are drawn 
away from their workplaces to more distant areas, lured by 
the appeal of lower cost housing.5 This can have negative 
consequences such as increased commute times and traffic 
congestion, more accidents, decreased use of public transit, 

and heightened emissions due to the increase in the number 
of cars on the road. 

Accessory dwelling units (“ADUs”) and junior accessory 
dwelling units (“JADUs”) could help ease the housing 
shortage problem. Support has been growing in recent years 
for the streamlining of ADU development as a practical 
and relatively easy way to help alleviate the state’s housing 
shortage. This article explains how ADUs might be one 
good way to provide relief and explores how recent changes 
to the ADU and JADU-related provisions contained in 
California Government Code Sections (“Section”) 65852.2 
and 65852.22 might lead to the creation of more housing in 
areas affected by the housing crisis.6 

II. WHY ADUS?

Previously referred to by various names, including second 
units, granny flats, in-law units, guest houses, backyard 
cottages, and many others, the Legislature decided to clear 
up any potential confusion in 2016 and passed Senate Bill 
1069,7 which promulgated that the official term for all 
such structures would now be ADUs. As a result, all local 
jurisdictions in the state now use the term ADU. 

A major reason why ADUs are such an attractive option is 
because they provide the owners of the properties on which 
they are located a large degree of flexibility. They can use 
their ADUs as a primary dwelling for themselves, for adult 
children or aging parents, for a caregiver, or (as legislators 
hope) for rent to unrelated third parties in the rental market, 
thereby providing an additional income stream for the 
homeowner. 

The Legislature has good reason to hope. A 2017 study 
of ADUs in Portland, Seattle, and Vancouver conducted by 
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the Terner Center for Housing Innovation at University of 
California, Berkeley found that not only did a significant 
amount of ADUs in those cities go into the rental market, 
but also that the majority of those ADUs that did (58%) 
were rented at below-market rates.8 Interestingly, the study 
also found that a majority of homeowners (51%) who built 
ADUs used their ADUs as their primary residence, freeing 
up their original primary dwelling for any of the accessory 
uses mentioned above.9 

ADUs are considered a form of infill housing. Infill 
housing is the insertion of additional housing units into an 
already approved subdivision or neighborhood. This includes 
additional units built on the same lot, the division of existing 
homes into multiple units, or the creation of new residential 
lots by further subdivisions or lot line adjustments.10 Like 
ADUs, infill housing is appealing because it is a relatively 
easy way to add housing units with minimal impact on 
existing neighborhoods and the environment. For example, 
while an undeveloped lot outside of an existing development 
would require the expensive and time-consuming initial steps 
of installing utilities and adding infrastructure such as roads, 
sidewalks, and storm sewers to the lot, infill sites already have 
these improvements and are shovel-ready for new ADUs. 

In the case of creating ADUs through the conversion 
of existing spaces in homes such as attics, basements, 
and garages, the process and effort involved is far easier, 
creating an even gentler ecological impact. Even the U.S. 
Environmental Protection Agency is a strong supporter of 
infill housing, noting: 

Infill development can reduce development pressure 
on outlying areas, helping to protect lands that serve 
important ecological functions. When it occurs 
near existing transit infrastructure, employment 
centers, and other destinations, it can also help 
reduce the amount that people drive, improving air 
quality and reducing greenhouse gas emissions.11 

By some estimates, infill housing is expected to provide 
up to 50% of all new housing units in coming decades.12 
Many local governments are also in favor of ADUs because 
they can be credited towards a locality’s requirements for 
meeting the state-mandated regional housing needs allocation 
(“RHNA”).13 

III. POTENTIAL IMPACT OF SECTION 65852.2/
POSSIBLE NUMBER OF UNITS CREATED

Given that Section 65852.2 seemingly permits ADUs to 
be constructed on all single-family, multifamily, and mixed-

use lots in California, resulting in a number of ADUs that 
could be huge. State Senator Bob Wieckowski, who authored 
Senate Bill 13,14 which amended significant portions of 
Section 65852.2, commented on the housing shortage and 
ADUs, saying, 

There is no single solution. But I do believe 
ADUs can make a dent in our housing shortage. 
If 10 percent of homeowners built an ADU, that 
would be roughly 900,000 new units. In the 
San Francisco Bay Area, that would amount to 
150,000 new homes, mixed in throughout existing 
neighborhoods, at no cost to taxpayers.15 

This is a major reason why so many ADU-related bills 
have been passed into law, starting with Senate Bill 106916 
and Assembly Bill 229917 in 2016, which amended Section 
65852.2, and the follow-up legislation in 2017, Senate Bill 
22918 and Assembly Bill 494,19 which further amended 
Section 65852.2 and clarified the provisions of Senate Bill 
1069 and Assembly Bill 494. Despite this previous flurry 
of ADU laws, there was no robust growth in the number 
of ADUs built. Although these state laws eased regulatory 
barriers somewhat, local governments still retained the power 
of discretionary review and public hearings, and subjected 
proposed ADUs to strict requirements for floor area ratios, 
minimum lot sizes, setbacks, and parking restrictions. This 
situation resulted in the most recent laws being passed, 
which are the current amendments to Sections 65852.2 and 
65852.22 discussed below. 

IV. AMENDMENTS TO SECTIONS 65852.2 
AND 65852.22

Even with the slow ADU growth, the legislature continues 
to have faith that ADUs may be a good answer to California’s 
housing shortage, leading to the most recent bundle of 
housing bills that went into effect on January 1, 2020.20 These 
bills contained substantial amendments to Sections 65852.2 
and 65852.22. Perhaps the most significant amendments to 
Section 65852.2 are the provisions that effectively strip much 
of local governments’ power to hold hearings or exercise 
discretionary review during the approval process for certain 
ADUs. 

Traditionally, local governments have wielded tremendous 
control and oversight over local building decisions as an 
appropriate exercise of the police power granted to them by 
the U.S. and California Constitutions.21 But through the 
passage of the recent legislation, the state has exercised its 
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right of preemption in the context of the approval process 
for ADUs.

The portion of Section 65852.2 that most directly challenges 
local authority, and in fact directly supersedes it, is subsection 
(a)(3), which provides that permit applications for ADUs 
or JADUs “shall be considered and approved ministerially 
without discretionary review or a hearing, notwithstanding 
Section 65901 or 65906 or any local ordinance regulating 
the issuance of variances or special use permits.”22 Moreover, 
local authorities must grant or deny this approval within sixty 
days; otherwise, the application shall be deemed approved.23 

A. By Right ADUs

The amendments to Section 65852.2 have also created a 
class of “by right” ADUs that local governments are required 
to approve, subject to very limited exceptions based on water 
and sewer service availability, or traffic and public safety 
considerations.24

The first category of “by right” ADUs is detached ADUs 
that are 800 square feet or less in area, sixteen feet or less in 
height, with rear and side setbacks of at least four feet. For 
ADUs that meet these requirements, they must be considered 
and approved without any hearing or discretionary review, 
within sixty days.25 Furthermore, local governments cannot 
enforce any local ordinances related to limits on lot size, open 
space, lot coverage, or floor area ratio when considering such 
ADUs.26

The second category of “by right” ADUs is ADUs that 
(i) are being converted from existing space in the primary 
dwelling or an accessory building (most commonly a garage), 
(ii) have exterior access,27 and (iii) have rear and side setbacks 
sufficient to meet applicable fire and safety requirements.28 
The existing structure may also be expanded up to 150 square 
feet to allow for ingress and egress.29 Also, local governments 
cannot require any additional parking requirements for 
such ADU conversions.30 The only limitation applicable to 
this second category of “by right” ADUs is that the ADU 
cannot exceed 50% of the floor area of the existing primary 
dwelling.31 However, local jurisdictions may pass ordinances 
that further limit the permitted areas of such ADUs by 
prohibiting units greater than 1,000 square feet.32

To further the government’s goal of having ADUs leased to 
long-term renters in the rental market, ADUs created under 
either of the above schemes may be required to be rented 
for terms longer than thirty days, if they are made available 
for rent.33

B. JADUs

In addition to one of the previously mentioned “by 
right” ADUs, Sections 65852.2 and 65852.22 also allow 
homeowners to create a JADU of up to 500 square feet.34 A 
JADU must be converted from space in the existing primary 
dwelling or attached accessory structure (usually a garage). 

35 It must have its own entrance36 and provide an efficiency 
kitchen, including a cooking facility with appliances, food 
preparation counter, and cabinets. 37 However, it does not 
have to have its own bathroom; a bathroom can be shared 
with the primary dwelling. 38 Also, an addition to the existing 
primary dwelling or attached accessory structure of up to 150 
square feet to allow for ingress and egress is allowed. 39 Like 
ADUs, permits for JADUs must be considered and approved 
ministerially, without discretionary review or hearings, within 
sixty days. 40 But unlike ADUs, there are owner occupancy 
and deed restriction requirements for JADUs. 41

C. Multifamily Lots

The recent legislation will also have a significant impact on 
multifamily lots. Where single-family lots must be allowed at 
least one ADU and one JADU, the allotment for multifamily 
zoned lots can be even more generous. To begin with, owners 
of existing multifamily properties are allowed to build “by 
right” two detached ADUs of up to 800 square feet in area, 
up to sixteen feet in height, with at least four foot side and 
rear setbacks.42 Property owners are also allowed to convert 
previously unused spaces such as storage rooms, boiler rooms, 
attics, basements, or garages into ADUs, up to a total of 25% 
of the number of existing multifamily dwelling units.43 For 
example, if a building has sixteen existing units, a total of 
four ADUs may be created. Of the four ADUs, up to two 
may be detached units of 800 square feet or less in area, up 
to sixteen feet in height, with four foot or greater rear and 
side setbacks. 

D. Easing of Parking Restrictions

Parking restrictions are another factor that traditionally 
made it difficult, if not impossible, to meet the requirements 
to build an ADU, but the amendments to Section 65852.2 
have greatly eased parking requirements for ADUs. 
Replacement off-street parking spaces can no longer be 
required when ADUs are created through the conversion of 
a garage, carport, or covered parking structure.44 For other 
ADUs, no more than one parking spot may be required, and 
that requirement may be satisfied with tandem parking on 
a driveway.45 
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Also, local governments may not impose parking 
requirements when the ADU (i) is within a one-half mile 
walking distance of a public transit stop;46 (ii) is within an 
architecturally and historically significant district;47 (iii) is 
created from existing space;48 (iv) is located in an area where 
on-street parking permits are required, but not offered to the 
occupant of the ADU;49 or (v) is located within one block of 
a car share vehicle.50

V. OTHER PROVISIONS OF SECTION 65852.2 

Other amendments to Section 65852.2 include: 

A. No Minimum Lot Size Requirements

Development standards for ADUs can no longer include 
requirements for minimum lot size.51 This was one of the 
common reasons why ADUs could not previously be built 
and will now allow many ADUs to be built on smaller  
and/or nonconforming lots. 

B. No Owner-Occupancy Requirements for Five Years

Owner-occupancy requirements for ADUs that require a 
homeowner to reside in either the primary residence or the 
ADU are disallowed until January 1, 2025.52 If any local 
governments currently have such requirements, they are now 
null and void.

C. Exemptions from Impact Fees for Certain ADUs

ADUs up to 749 square feet in area are exempt from 
impact fees such as traffic, road, parkland dedication, sewer 
and water, and school fees. Impact fees for an ADU of 750 
square feet or larger must be proportional to the relationship 
of the ADU to the primary dwelling.53 This provision is 
intended to help alleviate cost, which is one of the biggest 
barriers to ADU construction. Some local governments 
charged impact fees as high as $50,000,54 which created a 
large financial hurdle to overcome. With impact fees waived 
or significantly lowered, the construction of an ADU is now 
much more economically feasible. 

D. Exemptions from Fire Sprinkler Requirements

Fire sprinklers are not required in an ADU if they 
are not required for the primary residence.55 Until now, 
governmentally-required fire sprinkler installation was 
a potentially high added cost. Without the need for fire 
sprinklers in certain circumstances, the cost of building an 
ADU is lower. 

E. Five-Year Grace Period for Non-Compliant  
Structures

An owner of a noncompliant ADU now has five years 
to correct any building violations, as long as the violations 
do not pose health and safety issues.56 Owners who have 
noncompliant structures can build and/or create ADUs from 
existing space while taking advantage of this grace period. 
They will be able to bring their units into compliance over a 
longer period of time than previously allowed, without fear 
of immediate enforcement action by local building officials. 

F. HOAs Prohibited from Banning by Right ADUs/
JADUs

Section 65852.2 now prevents homeowner associations 
(“HOAs”) from banning ADUs/JADUs by declaring void 
any unenforceable covenants, conditions, and restrictions 
(“CC&Rs”) that effectively prohibit or unreasonably restrict 
the construction of an ADU/JADU on a lot zoned for 
single-family residential use.57 The Legislature has directly 
preempted local HOA CC&Rs, requiring HOAs to allow 
the construction of ADUs and JADUs, as long as they meet 
the statutory requirements. 

VI. LOCAL GOVERNMENT’S RESPONSE/
ABILITY TO REGULATE ADUS

Despite this seemingly exhaustive list, local governments do 
retain a limited right to establish local ordinances regulating 
the approval of ADUs, so long as their provisions do not 
conflict with Section 65852.2. However, local governments 
must tread carefully when drafting such ordinances. If their 
ADU ordinance “fails to meet the requirements of this 
subdivision, that ordinance shall be null and void…,” and 
the default provisions of Section 65852.2 will apply.58 

In spite of all of the requirements placed on local 
governments by Sections 65852.2 and 65852.22, or perhaps 
because of them, local governments are certainly going to 
push back against such sweeping changes. They are expected 
to test their limits by passing competing local ordinances or 
by challenging such requirements through litigation in the 
courts. 

The legislators who passed the recent bills expected 
as much, and created a statutory mechanism to address 
such situations. Section 65852.2(h)(1) requires any local 
government that establishes a local ordinance regarding ADUs 
to submit the ordinance to the Department of Housing and 
Community Development (“HCD”) for review. The HCD 
will then analyze the ordinance to determine whether it is 
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in compliance with the new ADU laws, and if not, will 
send it back to the local government for amendment within 
thirty days for compliance with Section 65852.2.59 If the 
local government fails to amend its local ordinance to the 
satisfaction of the HCD, the statute provides that the local 
government may be referred to the Attorney General for 
notification that the local government is in violation of state 
law.60 

While it is foreseeable that some local governments may 
challenge the new laws because they resent being told what 
to do by Sacramento, it is far more likely that local challenges 
will be based on legitimate public safety, traffic, and fire 
concerns. Section 65852.2 allows local governments to pass 
local ordinances regulating the permitting of ADUs based on 
the adequacy of water and sewer services and the impact of 
ADUs on traffic and public safety. However, any ordinances 
they pass must meet the exhaustive list of requirements stated 
in Section 65852.2, so how much leeway local authorities 
will have as a practical matter is still unknown, and is an area 
ripe for exploration, and likely, disagreement.

Larkspur in Marin County, for example, has proposed 
a local ordinance banning all new ADUs in very high fire 
hazard severity zones that lack adequate roadways (less 
than twenty feet wide) for ingress and egress of emergency 
vehicles.61 Larkspur is a small town (population 12,396) in a 
heavily-wooded area, with a disproportionately large number 
of hillside homes, and therefore, a very real concern with 
fire danger. Adding to the worry is the fact that many of the 
town’s roads were created in the early 1900s and are narrow 
by modern standards. Neighboring towns such as Mill Valley 
and other communities throughout the state share similar 
topographies and fire safety concerns, and will be closely 
watching how the HCD addresses these local concerns, 
including what limits it allows local communities to establish. 

VII. ADDITIONAL CHALLENGES TO 
BUILDING ADUS

The potential ramifications of the amendments to Sections 
65852.2 and 65852.22 are tremendous. Given that the 
statute on its face allows for at least one “by right” ADU on 
every residential and mixed-use lot in California (with very 
limited exceptions), and for multiple ADUs on multifamily 
lots, a huge number of ADUs could be built and placed 
into the state housing stock. However, there are several 
significant reasons why a far smaller number will likely be 
built. Although regulatory and governmental restrictions, 
which are consistently listed as the most significant obstacle 
to building ADUs,62 have now been dramatically eased, there 

remain many other challenges facing those who hope to build 
ADUs. 

A. Financial Challenges to ADUs 

At the top of this list is the cost of building an ADU. 
Although ADUs are typically far less expensive to build than 
primary dwellings (due to their smaller scale, they require 
less time and materials), they are still a very large financial 
outlay, commonly costing over $100,000.63 The most 
common source of funds for building ADUs is a home equity 
line of credit or cash-out refinance, followed by a property 
owner using their own cash.64 Given these realities, it is quite 
apparent that there are many people in the state who are 
legally allowed to build ADUs on their properties but do not 
have the financial means to do so. 

Some local governments have created financial incentives to 
build ADUs. Marin County is currently offering substantial 
monetary incentives to build ADUs that will be rented at 
below-market rates. For ADUs that are rented at income 
levels below 80% of the local median income level, building 
and development permit fees up to $10,000 are waived. For 
ADUs rented at income levels between 80% and 120% of 
the local median income level, permit fees up to $5,000 
are waived. And for ADUs rented at income levels above 
120% of the local median income level, permit fees of up to 
$2,500 (and up to $1,500 for JADUs) are waived.65 Given 
that the average ADU project in Marin County had permit 
fees of $8,600 in 2019, these waivers can be a significant 
inducement to homeowners.66 

B. Other Challenges

There are a host of other challenges that face ADUs. 
Although the amendments to Section 65852.2 have stripped 
local governments of much of their ability to regulate ADUs, 
there are surely many groups who will not be happy with the 
recent changes to the ADU approval process. 

1. Neighbors

It is not hard to imagine a homeowner being irritated by 
their neighbor’s decision to build a gaudy 800 square foot 
structure, up to sixteen feet high, four feet away from their 
property, and not being able to do anything about it. That 
irritation could quickly turn to outrage when being told, after 
objecting to their local planning and building departments, 
that there is nothing local officials can do to stop it. 

Potential abuse by property owners is another legitimate 
area of concern for neighbors. With short-term rentals being 
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so popular, it is likely that some property owners will skirt 
local and state regulations and use their ADUs and JADUs 
as short-term rentals. Add to this the noise complaints and 
parking problems that often accompany short-term rentals, 
and you have a potential neighborhood nightmare waiting 
to happen. This will likely be a particularly contentious area, 
and it will be interesting to see how private property owners 
and neighborhood groups choose to take on the state.

2. Fire Officials

Another area ripe for potential conflict is with state and 
local fire officials. Just as there is no doubt that California 
is suffering from a severe housing shortage, it also suffers 
from extreme fire danger. The thought of adding countless 
numbers of flammable structures into the landscape, without 
consideration for wildland urban interface areas or very 
high fire hazard severity zones, will likely not be so warmly 
welcomed by fire officials. Section 65852.2 (e)(3), which 
waives the requirement for sprinklers in ADUs if the primary 
residence does not have them, will likely also be met with 
dissatisfaction. Therefore, it is predictable that fire officials 
throughout the state will push back in their own way. 

VIII. CONCLUSION

There is no doubt that the amendments to Sections 
65852.2 and 65852.22 have been tremendously powerful, 
and that is exactly what the Legislature intended. However, 
as with all sea-changing legislation, there are sure to be many 
unforeseen consequences. From local governments pushing 
back against the state and challenging the HCD, to private 
property interests challenging the state directly through 
litigation, to state and local fire officials standing their 
ground and flexing their muscle in an attempt to prevent 
damage to property and life from future fire catastrophes, 
there are many groups who will likely be dissatisfied with the 
legislation and will attempt to limit its reach. 

On the other hand, there are many interests who will 
applaud the impactful legislation, and fervently await the 
significant increase in ADU construction that they expect. 
Now that several of the most imposing barriers to the 
proliferation of ADUs have been minimized or altogether 
excised, ADUs might prove to be a very valuable player in the 
state’s efforts to alleviate California’s severe housing shortage. 
Only time will tell. 
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I. INTRODUCTION

On January 1, 2017, the New York Real Estate News 
magazine published an article entitled, “Real Estate’s Diversity 
Problem.”1 The lede of the article reads: “An entrenched culture 
marked by privately held family firms has largely blocked out 
minorities and made sexism a norm.” The article reports that 
in the world of real estate “white men pull the strings,” that 
“[t]he culture is closed,” and that “entrenched discriminatory 
practices surrounding access to credit, commission-based 
pay, and a clubby, male-dominated culture have raised the 
barrier to entry.” As for the representation of women in the 
real estate industry, the article notes that while residential real 
estate was found to have a good balance of male and female 
brokers and executives, the commercial world lags far behind. 
Data from various sources, including the National Association 
of Realtors,2 continues to show that, in general, the highest 
echelons of real estate still lack diversity in ways that sharply 
contrast with the demographics of the cities in which the 
industry derives its revenue. 

The real estate industry, like many others, has begun to 
acknowledge this disparity and is more actively studying 
the demographics of its workforce and investigating how to 
attract more women, racial and ethnic minorities, and other 
underrepresented groups into its workplaces. Many of these 
efforts are laudable and should be continued. However, as real 
estate sets out to create sustainable change in its workforce 
demographics, there are ways the industry can realize an 
even higher return on its diversity and inclusion activities. As 
explained in this article, after a company makes initial efforts 
to recruit and hire women, racial and ethnic minorities, and 
other underrepresented groups, a company must then focus 
equally, if not more extensively, on retaining and advancing 
those same individuals so they can grow within the company.

II. THE SHIFT FROM RECRUITING AND HIRING 
TO RETENTION AND ADVANCEMENT

For decades, the diversity and inclusion mantra in workplaces 
was that having a critical mass of an underrepresented 
population would propagate sustainable diversity and result 
in inclusive workplaces; however, reality did not comport 
with that mantra. Many companies found that while they 
may have achieved some relative success in the lower levels of 
their employee hierarchies, they were also experiencing high 
levels of attrition among underrepresented groups. Workers in 
these groups were leaving the company while the rest of the 
workforce was advancing from lower levels into management 
and leadership positions. In other words, a focus on getting 
diversity did not automatically result in keeping it. 

In the last ten to fifteen years, research in the areas of 
diversity and inclusion has unequivocally found that while 
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changing who you hire is important in diversifying your 
workplace, improving how you treat and manage your 
employees from underrepresented groups plays an even larger 
role in creating sustainably diverse workforces and inclusive 
workplaces. Importantly, the activity that creates the greatest 
positive momentum in the way you treat and manage people 
is how you provide feedback.

In the pursuit of more effective diversity and inclusion, the 
shift to retention and advancement means that a company 
must ensure everyone has equal and unfettered access to effective 
feedback; however, that is not always as easy as it sounds. 
As performance management expert Paula Irvine explains,  
“[t]he task of monitoring performances, including the setting 
of relevant, reliable performance measures, is one that is often 
shied away from by agency owners and managers.”3 And 
unfortunately, when workplaces are ineffective in their ability 
to give feedback to their employees, the greatest negative impact 
is felt by those who are least represented in management and 
leadership positions.

Moreover, our research at Nextions LLC has consistently 
found that the people who are most likely to leave firms due to 
a lack of feedback are the highest performers. High performers 
need more feedback, especially constructive feedback, to feel as 
if their organizations are investing in them. When such a lack 
of feedback is felt by high-performing people who are also in 
underrepresented groups, the probability of attrition from the 
company increases dramatically.

Our extensive study4 on the intersection of feedback and 
diversity in 2017 found that:

• 76% of the overall participants reported never receiving 
feedback that influenced them to change behaviors.

• Women were significantly more likely than men (89% 
to 62%) to report not receiving effective feedback 
that helped them identify behavioral changes and 
next actions.

• Racial and ethnic minorities were significantly more 
likely than whites (82% to 58%) to report not 
receiving effective feedback that helped them identify 
behavioral changes/next actions.

• Only 4% of participants reported working in 
workplaces that were “feedback cultures,” but 93% of 
participants reported wanting to work in workplaces 
that were “feedback cultures.”

• 72% of participants who had any responsibility to 
provide feedback in their workplace reported not 

having effective training to help them develop skills 
to construct and provide feedback.

• 83% of participants reported that a lack of effective 
feedback was affecting their overall career satisfaction 
and overall satisfaction with their organizations.

• 79% of participants wanted an increase in constructive 
feedback and only 32% wanted an increase in positive 
feedback. Women of color were the most likely to 
want an increase in constructive feedback.

• For feedback givers, the primary challenges to 
providing feedback, especially constructive feedback, 
were: discomfort with potential emotions and 
emotional reactions, awkwardness with having 
tough conversations, fear of being disliked, wanting 
to avoid confrontation, lack of skill in delivering 
tough messages, and concerns about offending 
someone. Nearly all the feedback givers reported that 
the challenges were more intense when providing 
feedback to people who were different from them.

Every company today needs to focus on giving better feedback 
to their employees, but those firms that want to increase the 
diversity of their workforce and inclusion in their workplaces 
have to realize they cannot simply ignore deficiencies in their 
feedback processes. It may be easier to focus only on recruiting 
and hiring, but without effective feedback and evaluation, the 
recruiting and hiring process will not translate into successful 
retention and advancement. 

III. EFFECTIVE FEEDBACK FOR ALL

Nextions’ research and consulting work with large and 
small firms across various industries consistently reveals that 
the demographics and comfort levels of managers and leaders 
correlates with the feedback those managers and leaders 
provide. It has been found that people who are similar to 
those managers and leaders receive the feedback they need to 
develop and thrive, while the people who are different from 
those managers and leaders do not. While the reasons for the 
variances in comfort levels may differ between workplaces and 
feedback givers, we have identified five feedback strategies that 
companies can utilize to increase effective feedback for all.

A. Follow the 50-30-20 Rule to Ensure Effective 
Feedback for All

There are three types of feedback that occur in every 
organization: informal, intermediate, and formal. Informal 
feedback is the day-to-day and real-time feedback that occurs 
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via informal conversations without structured scheduling or 
agendas. Intermediate feedback is semi-structured feedback 
that occurs between formal evaluations. Intermediate feedback 
often occurs quarterly or monthly; it can look and feel like 
informal feedback, but it is rooted in expectations of consistent 
frequency and a loose structure. Lastly, formal feedback is 
usually what we refer to as annual performance reviews or 
performance improvement plans that are executed to correct 
behaviors and outcomes. Formal feedback is the “on the 
record” feedback that someone receives, usually on an annual 
basis, that is used to explain advancement, compensation 
changes, role changes, and the like.

When all feedback and evaluation processes in an 
organization are taken into account, informal feedback 
should comprise at least 50% of the feedback an employee 
receives, intermediate feedback should comprise 20% to 30%, 
and formal feedback should not comprise more than 20%; 
thus, the “50-30-20 Rule.” While this maxim is true for all 
employees, it is especially important that organizations adhere 
to this rule for women, racial and ethnic minorities, and other 
underrepresented groups. Our research reveals that managers 
and leaders are more likely to give informal feedback to people 
that remind them of themselves (i.e., people with whom they 
are most comfortable). Conversely, managers and leaders tend 
to wait until formal review processes to provide feedback to 
people who are different than they are and therefore not in 
their comfort zones. This “comfort zone” behavior often results 
in people in majority groups receiving feedback that is relatively 
close to a 50-30-20 mix, while people in minority groups 
receive feedback that more closely resembles a 20-30-50 mix.

There are two actions that workplaces can quickly 
implement to more effectively follow the 50-30-20 Rule. First, 
workplaces can immediately add a question to every formal 
evaluation process that asks the reviewer if they have already 
talked to the person about the feedback. This addition will 
help workplaces identify who is getting the feedback in time 
to grow and develop in contrast to who is getting the feedback 
as a final grade at the end of the year without any opportunity 
to change or grow. Second, workplaces can train managers 
and leaders on the skills they need to deliver constructive 
feedback more effectively, especially across differences. The 
more managers and leaders realize that without their deliberate 
interventions they will end up favoring people who remind 
them of themselves, the more likely they are to change their 
behaviors to be more inclusive.

B. Change Performance Management Tools from 
Evaluative to Developmental 

As a company plans to improve its feedback processes by 
shifting to the 50-30-20 Rule, it must review the various 
performance management tools it uses to identify its 
workers’ potential for talent development. Most performance 
management tools are only evaluative in nature; they do not 
necessarily facilitate the communication of developmental 
insights from the evaluator to the person being evaluated.

Performance evaluation tools are generally set up as report 
cards that people receive; in effect, a system by which people 
get graded on how they did in that reporting period. While 
this process is useful to decide compensation or promotion 
rankings, evaluation tools that mimic report cards do not drive 
the development of talent or the perception by employees of 
investment in talent that are necessary to increase retention 
of a company’s top people. Such evaluation tools are also far 
more likely to have embedded implicit biases that negatively 
affect women, racial and ethnic minorities, and other 
underrepresented groups.

In contrast, evaluation tools that are developmental do not 
mimic report cards; they look and feel more like comments to 
a rough draft on how to improve the draft. When evaluation 
tools become more developmental, they are not only perceived 
more positively by more employees, but they have the highest 
levels of positive impressions from underrepresented groups 
because they mitigate some of the implicit bias that women, 
racial and ethnic minorities, and other underrepresented 
groups encounter in informal feedback processes.

All forms of feedback (informal, intermediate, and formal) 
can have tools associated with them. Informal feedback can 
be guided by conversation guides or facilitation questions. 
Intermediate feedback can be guided by quarterly check-
in forms, conversation guides, and facilitation questions. 
Formal feedback, however, is the type that is usually most 
associated with tools such as evaluation forms, structured 
review conversations, and the like. Shifting from evaluative 
to developmental feedback is most effective when formal 
feedback tools are revised to be more developmental in nature.

The following changes in formal feedback tools can shift 
the process from evaluative to developmental and also reduce 
implicit bias in the process:

1. Ask reviewers to review talent from the perspective of 
how the person could have performed better instead 
of simply asking how they performed in the review 
period. For example, “How did this person do this 
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year?” becomes “How could this person have done 
better this year?”

2. Ask reviewers to use specific behavioral feedback on 
the person’s performance and avoid absolute language 
such as always, never, etc. For example, “This person 
never respects deadlines” becomes “This person has 
submitted assignments past the deadline about half 
the time.”

3. Ask reviewers to identify the “stretch” assignment 
that someone needs to advance to the next level. For 
example, “This person is doing fine” becomes “This 
person is performing fine at current level and needs to 
do a, b, and c within the next six months to advance 
with the rest of their peers.”

There are three actions that workplaces can quickly 
implement to improve their performance management tools. 
First, workplaces can create or revise existing tools for informal 
feedback to ensure more developmental conversations. Second, 
they can create or revise existing tools for intermediate 
feedback to ensure more developmental conversations and to 
bridge developmental informal conversations with the formal 
reviews. Third, workplaces can create or revise existing formal 
evaluation tools to ensure clear and behavioral developmental 
feedback as part of their assessment of an employee.

C. Hold Managers and Leaders Accountable for the 
Feedback Received by All

Ensuring that all workers get effective feedback requires 
that everyone responsible for providing feedback is doing so 
fairly and in an equally engaged way. Given that it is easier 
(and thus more common) for people to provide informal 
feedback to people with whom they are more comfortable, 
a lack of accountability can result in some people receiving 
feedback that is inferior to the feedback received by their 
peers. Moreover, most managers and leaders are typically more 
comfortable providing behavioral feedback in informal and 
formal settings when they are communicating with people 
who share their communication styles.

Holding managers and leaders accountable for the feedback 
received by everyone for whom they are responsible requires 
the following:

1. Setting and communicating clear guidelines for all 
managers and leaders on what is expected of them in 
regard to giving feedback and why these guidelines are 
critical for developing all talent, not just talent with 
whom they are comfortable.

2. Asking questions in the formal feedback process that 
ascertain if the managers and leaders have already 
informally communicated the feedback they are 
including in the formal processes to people. If not, 
they should be required to offer an explanation as 
to why they have not already shared the feedback 
with people.

3. Developing upward review processes that allow all 
talent to provide feedback on how well their managers 
and leaders are providing feedback and what the 
managers and leaders can be doing better to ensure 
that everyone has the feedback they need to grow and 
thrive in the workplace.

There are two actions that workplaces can take to hold 
managers and leaders accountable for such feedback. First, 
workplaces can create or revise existing tools for formal 
feedback to ask reviewers if and how often they have already 
shared feedback with the people they are reviewing. Second, 
they can ensure that managers and leaders are assessed for their 
feedback skills and provided adequate training to develop their 
feedback skills, especially in providing feedback to people who 
are different from them.

D. Empower Underrepresented Groups to More Easily 
Seek Feedback 

Women, racial and ethnic minorities, and other 
underrepresented groups receive less quantity and quality of 
feedback than they need to develop and advance. Although 
there are various strategies workplaces can employ to improve 
the feedback from the reviewer, it is equally essential to create 
workplaces where people from underrepresented groups 
have opportunities to seek the feedback they need without 
unnecessary discomfort and friction. The unfortunate reality 
is that the same undercurrents that make it harder for leaders 
and managers to provide feedback to people who are different 
from them also make it harder for the people being supervised 
by these leaders and managers to seek their feedback. To help 
alleviate this situation, here are two ways to empower people 
in underrepresented groups to seek feedback:

1. Assign mentors who are specifically trained to 
understand how differences can play a role in the 
communication of feedback that can act as bridges 
between feedback givers and feedback receivers.

2. Create collective opportunities for people in 
underrepresented groups to give feedback to the 
managers and leaders about how they feel they are 
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receiving (or not receiving) feedback differently from 
their peers.

Further, there are two actions that workplaces can take to 
foster an environment where underrepresented groups can feel 
more comfortable to obtain feedback. First, workplaces can 
create or revise existing mentoring guidelines to ensure that 
mentors for people from underrepresented groups know how 
to serve as bridges to the feedback givers. Second, they can 
create annual feedback loops for people from underrepresented 
groups to provide feedback to the organization on how they 
perceive their experiences in feedback and what differences, if 
any, they see between themselves and their peers.

E. Train People on Skills for Providing Feedback and 
Receiving Feedback

If increasing the diversity of the workforce and inclusion in 
the workplace are goals for an organization, clear and frequent 
training on how to provide and receive effective feedback is 
essential to moving in that direction. Such training is even 
more essential than just basic general awareness training in this 
area. Proper skills training should be:

1. Clearly rooted in why the organization is prioritizing 
effective feedback for all as an important strategic 
priority in talent development.

2. Short in duration and behavioral in nature. These 
trainings should be between thirty to forty-five 
minutes long and focused on practical suggestions.

3. Frequently executed in close proximity to time 
periods where feedback is expected to be delivered. 
For example, a short training at the end of every 
quarter focused on providing intermediate feedback 
on a quarterly basis will drive quantity and quality 
of feedback provided by managers and leaders. 
Similarly, a short training just before the start of the 
formal review process will increase the developmental 
quality of the formal reviews and reduce bias in the 
process. These trainings are equally effective if they 
are delivered in-person or digitally as long as they are 
short and practical.

IV. CONCLUSION

Published articles continue to highlight the importance of 
focused efforts on diversity and inclusion for the real estate 
industry.5 As discussed above, it is crucial that real estate firms 
think beyond recruiting and hiring to make their efforts pay off 
in the long run. To move forward on diversity and inclusion, 

employers absolutely must focus on effective feedback for all 
to achieve long-term retention and advancement.
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I. INTRODUCTION

Bankrupt property owners may benefit from the recent 
Ninth Circuit ruling in Goudelock v. Sixty-01 Ass’n of 
Apartment Owners (“Goudelock”),1 which shifts post-petition 
burdens of homeownership to creditors and lienholders in 
Chapter 13 filings as to post-petition homeowner association 
(“HOA”) assessments. In 1994, Congress reformed the 
bankruptcy code to make it clear that owners who filed 
Chapter 7 bankruptcy petitions must pay HOA assessments 
that come due after the filing of the petition in bankruptcy. 
This was often referred to as “you stay, you pay.” Congress 
failed, however, to clarify if that obligation extended to 
owners who file for Chapter 13 bankruptcy protection. 

Courts throughout the country have been split on this 
issue. Some courts have taken the position that the HOA’s 
only remedy is to enforce its lien for post-petition assessments 
through foreclosure. Other courts have taken the position 
that in addition to foreclosure, HOAs (or the foreclosing 
lender) may also bring an action against the owner for unpaid 
post-petition assessments. 

Debtors have been plagued for years by the ability to 
pursue an owner for unpaid post-petition assessments due 

and owing after the petition is filed until foreclosure by a 
lienholder. Many debtors have ended up owing significant 
post-petition HOA fees on property they do not reside in 
that remain unforeclosed. Sale or foreclosure can take a 
significant period of time depending upon where the property 
is located, and a debtor can do little but wait for a lienholder 
to complete its foreclosure. Further, debtors under a Chapter 
13 bankruptcy who receive a hardship discharge may not 
be discharged because section 523(a)(16) of the Bankruptcy 
Code specifically states that post-petition assessments are 
exempt from a hardship discharge. 

The failure to foreclose was addressed in HSBC Bank USA, 
N.A. v. Zair (“Zair”).2 In Zair, a couple’s home was destroyed 
by Hurricane Sandy. Falling on hard times, they eventually 
filed a Chapter 13 bankruptcy petition. The homeowners 
decided they did not want the property and elected to 
surrender it. The bank determined it also did not want the 
property. Over the objection of the lender, the bankruptcy 
court approved a plan that vested title in the property in the 
lender. The lender appealed, arguing that approval of the 
plan does not vest legal title and responsibility to maintain 
the property in the lienholder. The homeowners argued that 
without being able to vest title in the property in the lender, 
debtors are at the mercy of the banks and will be incurring 
expenses associated with the property until the lienholder 
completes its foreclosure.

The federal district court in Zair, in reversing the 
bankruptcy court’s decision, held that under 11 USC § 
1327(b), “the confirmation of a plan vests all of the property 
of the estate in the debtor.” Checking the box “surrender” does 
not obligate the debtor to do anything, nor does it allow or 
enable the creditor to do anything. The unfortunate situation 
is that “[w]here property is surrendered in a Chapter 13 plan, 
there is often an ‘expectation’ that the creditor will promptly 
enforce its rights … at times, creditors may fail to exercise 
these rights, leaving debtors stuck with the collateral and 
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responsible for the maintenance, taxes, and other obligations 
that come with owning property.” The court explained that 
“the Bank is entitled to the full array of property rights that 
accompany its position as first-priority lienholder, including 
and especially the right to foreclose its security interest, or 
to refrain from doing so.” As noted in the Zair opinion, 
the concept of surrender necessarily contemplates permitting 
the creditor to exercise its property rights “to do nothing to 
recover its collateral.”3

Balancing the needs of debtors in their search for a 
“fresh start” and the rights of creditors to enforce their 
contracts as permitted under state law has become a little 
more complicated in the Ninth Circuit. The recent ruling 
in Goudelock, although offering relief for some property 
owners, shifts post-petition burdens of homeownership to 
lienholders. This decision will impact how and when an 
HOA enforces its liens, causing lenders to reconsider how 
they price their loans and accelerating their foreclosure and 
disposal actions.

II. THE GOUDELOCK CASE

A. Bankruptcy Court Decision: Stay and Pay

In 2001, Penny Goudelock purchased a condo unit in 
Redmond, Washington. Her deed was subject to a declaration 
of covenants and restrictions, which provided, among other 
things, that Sixty-01, a condo association (“Sixty-01”), 
may charge property owners monthly assessments for 
maintenance, repairs, and capital improvements, and that 
unpaid assessments, as well as costs and reasonable attorneys’ 
fees incurred in collection, were a lien on the property. 

In 2009, Ms. Goudelock stopped paying her condominium 
association payments and Sixty-01 initiated foreclosure 
proceedings. In March of 2011, Ms. Goudelock moved out 
of her condominium and filed a petition in bankruptcy under 
Chapter 13. In June of 2011, Ms. Goudelock proposed an 
amended plan that surrendered the property. The proposed 
plan was confirmed by the bankruptcy court in October 
of 2011. Sixty-01 filed a proof of claim for $18,780.35 
for unpaid pre-petition assessments and noted that the 
assessments continued to accrue at $388.46 per month. 
The condo unit sat unoccupied until the mortgage lender 
foreclosed on the property in February of 2015. 

Ms. Goudelock successfully completed her plan in July 
of 2015 and received a discharge pursuant to 11 U.S.C. § 
1328(a). Meanwhile, in April of 2015, Sixty-01 petitioned 
the bankruptcy court for a determination that the dues 

accumulated after Ms. Goudelock filed for Chapter 13 
should not be discharged and that they constituted a personal 
obligation of Ms. Goudelock. Relying principally on In re 
Foster,4 the bankruptcy court found that the post-petition 
HOA dues were not dischargeable because they arose at 
the time of their assessment and were an incidence of legal 
ownership of the burdened property.5 The bankruptcy court 
granted summary judgment in favor of Sixty-01 and the 
district court affirmed. Ms. Goudelock appealed the decision 
to the Ninth Circuit. 

B. Ninth Circuit Decision: Stay, Not Pay

Noting that the issue of whether post-petition condominium 
association assessments are dischargeable in bankruptcy has 
not been addressed by any circuit court in the context of a 
Chapter 13 case, the Ninth Circuit decided to take the case. 
The court looked at two Chapter 7 cases in which the courts 
reached opposite conclusions: Matter of Rosteck,6 which found 
that post-petition assessments are dischargeable, unmatured, 
contingent debts, based on the homeowner’s contract, and In 
re Rosenfeld,7 which found that condominium association 
assessments run with the land and create new, non-
dischargeable debt as they accrue. Judge Robreno noted that 
in 1994, Congress embraced Rosenfeld and rejected Rosteck, 
by enacting  section 523(a)(16), pursuant to which post-
petition assessments are not dischargeable under Chapter 7.

But with regard to Chapter 13, Judge Robreno stated, 

[w]e agree with the reasoning of  Rosteck  and 
conclude that its teachings in the Chapter 7 context 
are applicable to Chapter 13 cases. Sixty-01 obtained 
two  state  law  remedies under the Declaration to 
address the failure to pay [condominium association] 
assessments: an in rem remedy of a lien and right of 
foreclosure; and an  in personam  remedy allowing 
it to bring suit against the property owner. While 
the in rem lien is not dischargeable under Chapter 
13, the prepetition  in personam  obligation is. It is 
Goudelock’s in personam obligation that ultimately 
is at issue in this case.

Ultimately, the Ninth Circuit agreed with the Seventh 
Circuit, finding that post-petition assessments are 
dischargeable. It was persuaded by the plain language of 
the code and previous applicable caselaw. Starting with 
11 U.S.C. § 101(5)(A), the court found that a “claim” is 
broadly defined to include an unmatured, contingent right to 
payment. The court turned to Ninth Circuit jurisprudence 
to determine the issue of when Sixty-01’s claim arose. 
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The Ninth Circuit applies a “fair contemplation” test, under 
which a claim is found to arise “when a claimant can fairly or 
reasonably contemplate the claim’s existence even if a cause of 
action has not yet accrued under nonbankruptcy law.” Under 
such test, the court reasoned that when Ms. Goudelock 
entered into the condominium agreement upon purchase of 
her unit, Sixty-01 could contemplate that she would accrue 
liability for monthly assessments. The court thus found that 
her in personam obligation to pay the assessments arose at the 
time she bought the condominium and matured monthly as 
long as she continued to own the unit.

Ignoring state statutory law (Washington Revised Code 
section 64.34.364 (1), (11)), which states that the association 
has a lien on the unit from the time the assessment is due and 
limits the obligation of secured lenders to pay assessments 
coming due prior to the lender obtaining title to or possession 
of the property, as unmatured, contingent debts,8 the court 
found the assessments were dischargeable under 11 U.S.C. 
§ 1328(a) unless they fell under one of the exceptions to 
discharge listed in 11 U.S.C. § 1328(a)(1) – (4). 

Because Congress did not include assessments in the list 
of debts that are excepted from a Chapter 13 discharge, 
Sixty-01 argued that Congress’s silence was inadvertent and 
that the court should find them non-dischargeable. The court 
disagreed, finding that even if it were true that the omission 
of assessments from the provision was congressional error, 
it was up to Congress, not the courts, to correct the error.

The court went on to reject Sixty-01’s argument that 
permitting discharge of the post-petition condominium 
association assessments amounted to a violation of the 
Fifth Amendment’s takings clause. The court found that 
the takings clause pertains to in rem rights and, as Sixty-01 
retained those rights with respect to the property, that clause 
was inapplicable.

Finally, the court addressed Sixty-01’s argument that as a 
court of equity, the bankruptcy court was in a position to 
prevent the unfair result of a debtor being allowed to live rent 
free in her condominium. In this case, the debtor surrendered 
the property and moved out, but the court found that was 
not dispositive of the issue as its holding would apply to 
a debtor who remained on the property. Rather, the court 
acknowledged the existence of the equitable quandary, but 
concluded that the Bankruptcy Code resolved the issue in 
favor of the debtor. “The legislative branch, not the courts, is 
the appropriate place to balance conflicting policy interests.” 
If Congress wishes to prevent the discharge of post-petition 
HOA assessments in Chapter 13 cases, it is free to do so.

C. U.S. Supreme Court Denied Review 

The U.S. Supreme Court declined to review the Ninth 
Circuit ruling without comment on November 19, 2019, 
a decision a trade association believes could threaten the 
viability of the community association model. The Ninth 
Circuit ruling is the latest in a series of decisions that have 
reached differing conclusions about the dischargeability of 
post-petition fees, the Community Association Institute 
(“CAI”) noted in a November 14 amicus brief supporting 
Sixty-01.9 “The collection of assessments is fundamental to 
the community association regime and the health and well-
being of its occupants and the public at large,” CAI said in 
its brief.10 

III. HOW DOES THE GOUDELOCK DECISION 
BENEFIT OWNERS?

Prior to this decision, homeowners in the Ninth Circuit 
were held personally responsible for any accrual of HOA 
dues or assessments, even if they no longer lived in the unit, 
until such time as they no longer held a legal or equitable 
interest in the property. Under the ruling in Goudelock, it is 
highly likely that owners will reconsider paying post-petition 
liens while they make their payments under the applicable 
bankruptcy plan. If they elect to keep the property, they can 
simply bring the debts current before the HOA forecloses. 
While they decide whether to keep the property or not, they 
can effectively reside rent-free and assessment-free. Notably, 
the internet is full of attorney advertisements advising clients 
to come see them before making any post-petition payments. 
Similarly, tenants in a commercial property who file a 
Chapter 13 petition may also argue that post-petition rent, 
common area maintenance assessments, and property taxes 
should be dischargeable because such debts would also fall 
under the broad definition of a claim under 11 U.S.C. § 
101(5)(A). Although no case has yet applied the reasoning 
in Goudelock to contingent, unmatured obligations owed by 
tenants on commercial property, counsel should assume the 
argument will be made, taking note, however, of the cap on 
a landlord’s lost rental income damages under 11 U.S.C. § 
502(b)(6) from a pre-petition termination of a lease.11 

IV. HOW DOES GOUDELOCK IMPACT 
COMMUNITY ASSOCIATIONS?

Community association documents and state legislation 
often contain provisions which state that the owner of 
a property may not exempt itself from liability for its 
contribution to the common expenses by waiving or 
disclaiming its rights or enjoyment of common areas, or 
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by abandoning the relevant property. Courts have generally 
upheld these provisions.12 

The decision in Goudelock ignores these rulings. As a result, 
if an owner receives a discharge in a Chapter 13 bankruptcy 
case filed in a jurisdiction within the Ninth Circuit, that 
owner is not personally obligated to pay any post-petition 
assessments.  Unfortunately, any attempt to request 
payment of assessments from an owner during a Chapter 
13 bankruptcy case is likely a violation of the automatic 
bankruptcy stay, and any attempt to do so after the owner 
receives a discharge will now be a violation of the Chapter 
13 bankruptcy discharge injunction. If a notice of Chapter 
13 bankruptcy is received, it is crucial that the association 
and its managing agent appropriately flag or note the file to 
ensure that all statements and notices are reviewed carefully 
by counsel for demands or language that could violate federal 
law. 

Questions also arise as to whether an HOA can enforce 
other covenants contained in its governing documents. If 
the owner is no longer obligated to pay assessments, are 
they obligated post-petition to submit all architectural plans 
for approval? Can they ignore pet restrictions or short-term 
rental restrictions? Does the HOA have to obtain relief from 
stay to enforce any covenant in the governing documents 
after the offending owner files a Chapter 13 petition? 

The opinion also does not address Washington Revised 
Code section 64.34.364(11), which limits the liability 
of lenders for assessments that become due prior to the 
mortgagee obtaining title, essentially leaving the HOA with 
no party to collect from other than spreading the “pain” 
to all the owners in the development through increased 
assessments. Volunteer HOA boards are typically loath to 
foreclose and own and maintain property. In Washington, 
at least, this decision will certainly change that viewpoint! 
Associations will have no choice but to seek relief from the 
automatic stay and foreclose as quickly as possible.

V. HOW DOES GOUDELOCK 
IMPACT LENDERS?

Depending upon the amounts owed to the HOA, the 
decision in Goudelock will make some creditors reluctant 
to foreclose and assume the obligation of bringing HOA 
assessments current, especially if the HOA’s lien is superior 
to the lienholder’s lien.13 If the lender’s lien is superior to 
the HOA’s lien, and the HOA’s lien is extinguished by 
foreclosure, it goes without saying that lenders who have 
liens on property in a Chapter 13 proceeding in a jurisdiction 

within the Ninth Circuit should promptly seek relief from 
stay and foreclose if it has any concern that post-petition 
secured, contingent debts are not being paid by the property 
owners. Lenders may also be less likely to accommodate 
modifications to loans if they are unable to assure themselves 
that post-petition assessments will be paid.

Although Ms. Goudelock quit paying her association dues 
in 2009, the lender did not foreclose until 2015. Since the 
facts of the case indicate that the lender brought the dues 
current before the bankruptcy plan was confirmed, one can 
assume that (i) the lender’s lien was junior to the HOA’s 
lien, and (ii) the lender brought the action against the 
owner in the name of the HOA under a subrogation theory. 
Had the HOA’s lien been subordinate to the lender’s lien, 
it is doubtful whether the lender would have brought the 
assessments current. Lenders should make sure they know 
“who is in first” before they pay post-petition assessments or 
delay foreclosing.

Lastly, since only individuals and those filing jointly can 
file for Chapter 13, it might be advisable to require borrowers 
to form a legal entity to hold title to property that is subject 
to association dues and liens. Under 11 U.S.C. § 523(a)(16), 
post-petition assessment liens are excepted from discharge for 
petitions filed under 11 U.S.C. § 1141 (Chapter 11) and 11 
U.S.C. §§1228 (a) and (b) (Chapter 12). 

VI. CONCLUSION

Generally, there is a substantial period of time between the 
filing of the Chapter 13 bankruptcy petition and the discharge 
of the debtor. It is commonplace for plans to be proposed, 
amended, withdrawn, and for numerous confirmation 
hearings to be held, resulting in months-long delays before 
a plan is confirmed. Absent a change in the bankruptcy code, 
during that period of time, property owners will enjoy all 
the benefits of homeownership without all of the burdens. 
This ruling will certainly lead to increased litigation between 
lenders and HOAs as they struggle to determine who will 
assume the owners’ burdens, and an increase in the price (and 
availability) of condominium mortgage loans. 
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Good morning, everyone. It’s great to be here at the 5th 
Annual Northern California Women in Commercial Leasing 
Law Symposium. So, thank you to the Real Property Law 
Section of the California Lawyers Association, and Jo Ann 
Woodsum especially, for the kind invitation.

When Jo Ann reached out to me about the Symposium, 
she shared the program from last year’s symposium. I read the 
program and saw the presentation topics. They were things 
like: the work letter, the TI disbursement process, mechanics’ 
liens, AIA contracts; and I thought: “these are my people.” I 
am so happy to be here talking with you, and I am so looking 
forward to hearing more later today about LOIs (yes, really), 
SNDAs (yes, really), and specialized retail uses (yes, really).

Because, you see, there is no more profound reality check 
about how esoteric commercial leasing law is as a practice 
niche until you’ve had the experience of visiting a school 
classroom on “Tell Us About Your Career Day”—you know 
what I’m saying? Where do you start? 

“I’m a lawyer.” 

“Do you put criminals in jail?” “Uh, no.” 

”Do you help defend innocent people from getting 
put in jail?” “Uh, no.” 

“Do you help people buy their house?” 

“Do you help people when they’re getting divorced?” 

And so on. You get the idea. So it’s bad enough with kids, 
but it’s not much better with adults! No, I don’t do residential. 
No, I don’t file lawsuits or go to court. No, a commercial lease 
isn’t just a preprinted form that companies just sign on the 
dotted line.

But I think I finally came up with a decent, workable, 
shorthand description of what it is I, a commercial leasing 
lawyer, do. I was having lunch with a cognitive neuroscientist 
who does research using fMRIs of the brain to study how 
human beings acquire language and the ability to read 
language in written form. So, not a lot in common in terms 
of our day jobs, but I ended up stumbling upon a way to 
describe who I am and what I do as a commercial leasing 
lawyer. I told him: “I’m a cabinetmaker.” And he got it. 

In other words, I practice a craft. When I draft a lease, I’m 
an artisan building a bespoke article of—let’s metaphorize 
this as “furniture”—that needs to be artfully designed, sturdy, 
beautiful, and, most importantly, needs to work long after 
the cabinetmaker has put away her tools and walked away. 
The drawers need to be organized, functional, and usable. 
They need to open and close smoothly, and not get stuck, 
when they’re put into use frequently and constantly—just 
like a commercial lease. 

Unlike other commercial real estate transactions, where the 
attorneys can dust off their hands, put their closing plaques 
on their office shelves, and dump their memories of the 
transaction into their recycling bins, a commercial lease is 
just getting birthed when it’s signed. Its life is just beginning. 
The space needs to be designed; plans and specs need to 
be prepared, reviewed, revised, reviewed, revised (rinse-and-
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repeat), and approved; the space needs to be built, with an 
eye on deadlines, change orders, landlord delays, tenant 
delays; translating the lease into administrable elements of 
data (especially financial data and space management data) 
and tasks; and providing a roadmap for property managers 
and facilities managers to answer questions and resolve 
disagreements when—not if—they come up during the 
lifespan of the lease. It’s my job, as a cabinetmaker, to make 
sure that I’ve built a living, functional document. And, I 
hope, one that is gracefully and elegantly drafted; in other 
words, beautiful too.

I like to think of myself as being a painstaking cabinetmaker, 
and I take pride in it. So I’ll share with you today the 
story of my journey in learning my craft. And the first big 
cabinetmaker’s lesson I want to share with you is: “Stock 
your toolbox.” Stock your toolbox—yes, I am going to ride 
that metaphor into the ground. I live in Madison, Wisconsin 
now, where I’ve had my own law practice, Landlord Counsel 
LLC, since 2002, but I “cut my teeth,” “earned my chops,” 
“busted my butt,” or whatever colorful expression you take 
a fancy to, learning how to be a commercial leasing lawyer 
right here in San Francisco. (By the way, I won’t be naming 
names of employers or clients or projects as I talk about 
them here, but since I undershare on Facebook, but overshare 
on LinkedIn, the specifics of my resume are right there for 
the curious.)

I started as an associate in the business department of a law 
firm that I loved. It was not too big, it was not too small, 
and it had a varied and interesting client base, from startups 
to institutional stalwarts; in varied and interesting industries, 
wineries, apparel, children’s beauty care products, banking, 
hotels, and more; and a very sophisticated commercial real 
estate practice. The firm was a perfect combination of high-
level expertise with tremendous opportunities for even very 
junior associates to have meaningfully direct client contact 
and responsibility. As I said, I loved it.

But there was a learning curve! Mind you, I matriculated 
from a respectable law school, and was successful on the bar 
exam first go-round, but I can tell you that what I knew 
about being a transactional lawyer when I arrived at the door 
of the firm was, in the words of the Elvis Costello song, “Less 
Than Zero.” I still remember reading through a form book of 
samples of work letters—one for a landlord buildout with an 
allowance, one as-is with tenant buildout with an allowance, 
one for landlord turnkey—and they all looked the same to 
me. Learning by immersion took a little time, but not that 
long, and soon the construction aspects of leases became, and 

still are, some of my favorite things as a commercial leasing 
lawyer to know a lot about.

Another bonus: my firm’s offices were in a building on 
the bedrock side of Montgomery Street, where I got to ride 
out the Loma Prieta earthquake in a fellow associate’s office 
(happy recent 30th anniversary!). Some artifacts from that 
time: no personal computers (much less laptops, notebooks, 
tablets, or smartphones) in lawyers’ offices; messaging devices 
that printed interoffice messages on thermal paper; document 
delivery by bike messenger; drafting and composing by 
dictaphone; “redlining parties” with rulers and finepoint 
black markers to manually mark document revisions. Those 
were the days. I don’t miss them! (But I do miss WordPerfect.) 

How did I stock my toolbox in those years in a law firm?

• I worked on everything: trademark applications to 
the USPTO; stock splits and reverse stock splits for 
corporate reorganizations; sales of going concern 
businesses; and (bearing in mind that my career 
started during the S&L crisis of the late ‘80s and 
matured during the slow recovery from the real estate 
recession) Chapter 11 and insolvency planning; and a 
capstone project: the development of a headquarters 
campus on the Peninsula for a tech company, 
representing the developer. This was a multi-year, 
multi-attorney effort involving a master agreement, 
development agreements, office building leases 
with purchase options, ground leases with purchase 
options, parking leases, and parking easements, 
not to mention financing and partnership/entity 
structuring. This was a team effort with, given the 
size of the firm, a large team, and I learned a ton 
from the pieces of “the elephant” that I did a lot of 
work on, namely the ground leases and the parking 
agreements. So stock your toolbox by working on 
lots of different things; it will expand your versatility 
(make you a better “MacGyver,” if you will), which 
will help you be creative and resourceful (or, to use 
the overused term, “think outside the box”) as you 
build and fix issues that come up as you’re working 
in the core of your practice area. And also, stock 
your toolbox by becoming deeply expert in the core 
of your practice area. So: go broad and go deep.

• I worked on my skills of communication and 
persuasion. I am intensely introverted (Susan Cain, 
I am a bigger introvert than you, and I will fight 
you on that!), so communicating effectively with 
clients, and colleagues, and others in the legal 
community was an acquired skill which improved 
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with practice. I took on opportunities to represent 
the firm in on-campus interviewing at Chicago (my 
alma mater) and Michigan, and to be involved in 
the recruiting and hiring process back at the firm. 
As for clients, I found that interacting directly 
with clients to be something I took to naturally, 
despite being an introvert, and the positive feedback 
from clients was energizing and motivating. And 
somewhat unexpectedly, I found that one of the 
things I enjoyed the most—almost as much as the 
precision building and fine tuning and buffing and 
polishing in the drafting of a commercial lease—
was negotiating them. So: stock your toolbox with 
new tools that you might have assumed that you 
would not know how to use, but may turn out to 
be your superpower.

• I was an early adopter of technology. Before law 
school, I had worked my way through college and 
grad school typing doctoral dissertations, a dollar 
per page (and before that, had been taught, what 
they called then, “typing,” and what’s called now 
“keyboarding” in 9th grade typing class on a manual 
typewriter, where I held the class record at over 100 
words per minute). I observed and embraced the 
innovations in technology that brought us mag 
tapes, mag cards, and these new things called “word 
processors” with Wang machines and WordStar. As a 
penurious law student, access to this technology was 
out of my reach. But once I began practicing, the 
advances in technology proceeded at an exponential 
pace. The potential of these tools for saving time 
and adding value for clients was obvious to me, and 
I aggressively championed their adoption and use. 
(And I still miss WordPerfect.)

• I made connections that paved the path for the next 
step in my career journey. The old adage is true: you 
never get a second chance to make a first impression. 
Don’t overlook the impression you make, and the 
reputation you build, with those who see your work 
and see how you work from across the table. Having 
someone who’s encountered you from the “other 
side” and comes away with a positive impression can 
open up unexpected opportunities. And so it was 
that the real estate company that was the landlord 
of my law firm’s office encountered my work in an 
intricate and complex lease renewal, and offered the 
opportunity for me to move in-house and work for 
them. It was an opportunity that I was ready for. You 
see, I’d always harbored this curiosity, as a lawyer in a 

law firm negotiating and drafting commercial leases, 
mostly on the landlord side: What happens after the 
lease gets signed? Representing my clients, I could 
duke it out with the best of them over the operating 
expense provisions, the default provisions, the 
indemnification provisions, the casualty provisions, 
and the right of first offer provisions. I felt confident 
that the positions taken and the compromises agreed 
to in negotiating a commercial lease were based on 
serving and protecting the interests of my clients. But 
at the same time, I knew that all of that was based 
on assumptions about lease management, property 
management, construction management, portfolio 
management, and truth be told, I knew that these 
were things that can only be truly observed and 
understood from a vantage point within the client, 
that I’d never had the chance to test my theoretical 
assumptions against reality, and that I was dying for 
the chance to do so. Before long, I’d accepted the 
offer, had moved on after seven years in a law firm, 
and went in-house.

How did I stock my toolbox during my years in-house?

• I learned how to manage a corporate department 
and work in a supervisory capacity with other 
professionals. Talk about things they don’t teach 
you in law school or make you cram for on the 
bar exam! Over the course of my years in-house, 
my responsibilities and the department grew as 
the company’s real estate portfolio expanded into 
other regions nationwide. The core function of 
the department was the negotiation, drafting, 
and administration of commercial leases over the 
company’s national portfolio, and ultimately, I 
was responsible for managing a department with 
three other lawyers, and 14 other lease analysts and 
administrative professionals, as well as engaging 
outside counsel as needed to help manage our 
workload in-house.

• I learned how to design and administer systems and 
processes. It was a revelation to come in-house and 
come to see, and then understand, and then actively 
participate in, the systems and processes for lease 
management and space management. I finally got 
to see with my own eyes these things that I had 
always been curious about: how a commercial lease 
gets analyzed and distilled into administrable fields 
of information; and how vacancies, and leaseholds, 
and encumbrances are tracked and managed.
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• I learned how to take an enterprise-level view of 
negotiating commercial leases. Fortunately, the 
things I learned were consistent with the assumptions 
I’d had before coming in-house. Once in-house, I 
gained a deeper understanding of and appreciation 
for why it’s important to plan for and mitigate risk 
by having consistent policies, and why it’s important 
to maintain that consistency in the commercial 
leases that you negotiate and draft.

But then, after seven years in-house, it was time to pivot. I 
couldn’t have asked for better colleagues or the stimulation of 
the work I was doing, but, at the same time, I was also living 
a life that needed more of my presence. My husband and I, 
by then, had three young children. They weren’t seeing very 
much of their mom. They were also heading into school-age. 
We lived in the city; our eldest was in a private elementary 
school, but we’d been ambivalent, to say the least, about the 
public school lottery process and the private school interview 
process that she underwent to “get into” kindergarten. 
(Imagine that: Get into kindergarten!) We were also learning 
more about what turned out to be a developmental delay 
for one of our children, and were concerned about how 
our child’s needs could best be served. And, of course, we 
wanted the most opportunities for all of our three children. 
So we decided to pull up stakes. The Internet was still young 
then, but we used it to research the best places for what we 
wanted for our children, while still being able to earn livings 
to support our family. We settled on, and settled in, the 
Midwest—Madison, Wisconsin, with a diversified economy, 
the state’s capital, and the state’s flagship university—and a 
cost of living that would give us some breathing room to 
settle in and settle down. We loaded up our Chevy Suburban, 
took one last wistful look at the Pacific Ocean, and drove to 
the Midwest.

I took a year off after moving to Madison. I walked my 
kids to and from school, went to the swimming pool with 
them in the summer, took them sledding in the winter, and 
started a little garden (which is now a really big garden). 
Before leaving San Francisco, I studied for, took, and passed 
the Wisconsin bar while working full-time, apparently 
leaving my children with indelible memories of BARBRI 
tapes droning on in the house in the evenings. I knew I 
wanted to start up again practicing law, but I wanted to 
try something different. Not in a law firm. Not in-house. I 
wanted to open my own practice and do it solo. 

By that time, I felt I had a well-stocked toolbox. Things 
I was confident about: that I had the experience, at a high 
level of expertise, to deliver value for clients; and that I had 

the ability to run a law practice—form an entity, organize 
an office, get administrative tasks done without too much 
cognitive load, and take advantage of continuing advances 
in technology to minimize overhead and maximize value. 
Things I was not confident about: that I could get clients, 
in a town where no one knew me from Adam. So I formed 
Landlord Counsel LLC (what kind of name is “Landlord 
Counsel LLC”? The name you call your firm in a town where 
no one knows you from Adam!). I hired a website designer, 
wrote my own promotional material and announcements, 
and spent a lot of time trying to meet as many people, and 
to go to as many events, programs, and occasions where I 
might meet people—who did not know me from Adam—to 
pique their interest in possibly hiring me, or thinking of 
me to refer to others to hire me, to provide counsel in their 
commercial leasing matters.

In the perennial debate about whether success is luck or 
hard work, I will never discount the impact of luck. Hard 
work is necessary, but not sufficient. I had the luck of 
meeting my first client at an accounting firm’s program on 
tax credits (which, by the way, is not at all my bailiwick). 
That client’s needs at that time for legal counsel in its 
expanding development and commercial real estate leasing 
activities matched what I could bring to the table. But it was 
luck, I’ll maintain, that brought us into the same room, and 
into the same conversation orbit that day. I have a quasi-in 
house arrangement with that client to this day, where I’m 
available to them in their offices daily, while also maintaining 
an independent law practice that serves other commercial 
real estate clients from my home-based office. 

The commercial leasing work I’ve been able to do, as 
always, has been rewarding and interesting. And now I can 
say that it’s somewhat easier to explain to folks in town 
what it is I do as a commercial leasing lawyer by standing in 
front of Wisconsin’s State Capitol building in Madison, and 
pointing to the several blocks surrounding the Capitol, and 
being able to say: “I’ve done the leases in the buildings on 
that block, and that block, and that block.” 

And if you’ve heard that history doesn’t repeat itself, but it 
does rhyme, that can happen in a career as well. The formative 
project from my early years as an associate, working on the 
development of the new headquarters campus of a software 
tech company? It echoed itself in a project some three decades 
later, for the development of the new headquarters campus of 
a biotech company, using those trusty and well-honed tools 
in the toolbox, but this time as chief cabinetmaker instead 
of apprentice.
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I’m thankful every day for the extraordinary fortune of 
having a fulfilling life that managed to balance the demands 
and ambitions I’ve had for my career, with the time to be 
fully present as my children swiftly moved through their 
childhood years. So what’s next? There’s a funny bit of 
motivational self-talk I give to myself, and which works for 
almost any context, which is: Give a Fig. Where does that 
come from? There’s an acronym that the young people use—
and I always like to keep up on the lingo that “the young 
people” use, for no other reason that my kids find it deeply 
disconcerting to discover that I’m aware of some Internet 
meme or a social media influencer under the age of 22 or a 
particular form of Twitter patois. (Let me tell you, those late 
nights studying Urban Dictionary to keep up are definitely 
paying off.) So there’s this acronym of that ilk: IDGAF—
which I’ll sanitize as “I don’t give a Fig.” I think we should 
all GAF—or Give a Fig. In everything we do, we should 
Give a Fig about our work, Give a Fig about our families, 
and Give a Fig about the things in the world that we’d like 
to see get better. 

So on a typical “day in the life” these days, you’ll find me 
doing legal work for clients, of course, but also spending 
time as a pro bono reading tutor, and serving on my city’s 
disability rights commission and my county’s aging and 
disability resource center’s governing board, and organizing 
with others to advocate for educational equity for students 
of color and students with disabilities. And it turns out that 
the tools in the toolbox that I’ve developed over the course 
of my career as a commercial leasing lawyer are transferable 
skills that enable me to bring value to those other endeavors 
as well. So: Stock your Toolbox, and Give a Fig. Thank you 
very much.

Endnotes

* The author's contact information is: Chan Stroman, 
cstroman@landlordcounsel.com.

THE NEW ETHICS COMMITTEE 
OF THE CALIFORNIA 
LAWYERS ASSOCIATION
The California Lawyers Association has 
created a new Ethics Committee to help 
ensure CLA members stay up-to-date with 
their ethical obligations. This new advisory 
group will create educational content, 
comment on proposed rule changes, write 
advisory opinions on emerging ethical 
issues, and issue ethics alerts and reminders 
to CLA members.
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Dear Members of the Real Property Law Section,

As Co-Chairs of the Real Property Law Section, we wish to 
take this opportunity to extend our sincerest hope that all of 
you are safe during this extraordinary COVID-19 pandemic. 
In the midst of unprecedented social distancing, you may be 
feeling the very normal emotional effects of social isolation, 
in addition to the daily stress of witnessing a slowdown in 
the legal profession overall and in the real estate economy 
in particular, as the real estate market suffers a devastating 
impact due to the Emergency Order, including the closure 
of the courts. On top of everything else, as of the date of 
this message, no date has been established for a gradual 
opening of the economy, which only magnifies the anxiety 
and uncertainty many of us feel. Even as the world reopens, 
we will face challenges adjusting to the uncertainty of our 
near future.

As attorneys, we are imbued with a deep sense of 
responsibility to control or shape the outcomes of our clients’ 
cases and transactions. Here, however, we must acknowledge 
that the pandemic and its effects are well beyond our control 
and, thereby, dial back our built-in desire to return our lives 
to the normality we had prior to the pandemic. 

One of the reasons for this Special Message from the 
Co-Chairs is that, as real property attorneys who are members 
of the California Lawyers Association (CLA), through your 

membership in the Real Property Law Section, you are part 
of an extended community and we want you to know that 
CLA and your Section have numerous resources available 
for helping you not only survive the pandemic, but to thrive 
better than ever on the other side. For example, CLA sends 
its members regular emails with suggestions and links to 
websites designed to assist all of us with the professional 
and personal challenges of the economic shutdown, social 
distancing, and transition. We encourage you to read these 
emails and avail yourself of these resources.

Health experts agree that staying connected (in this 
case, virtually), is an excellent way to lessen the feeling of 
isolation that comes from adhering to the social distancing 
guidelines. The Real Property Law Section offers a variety 
of opportunities to help you remain professionally engaged 
and stay connected with your fellow members, such as by 
watching and putting on webinars, participating in a Practice 
Area Committee, and contributing to the E-Bulletin and 
this journal. In this regard, the Co-Chairs have seen a recent 
increase in member participation in Section activities, for 
which we are very grateful. The Executive Committee works 
diligently throughout the year to bring you high-quality 
content and networking opportunities. 

Among the many adverse consequences of the shutdown 
are the cancellation of the Cannabis Symposium and Spring 

Special Message from the 
Section Co-Chairs
Steven W. DeLateur and Tara Burd
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Conference that were scheduled for April, 2020. We had 
an amazing line up of panels, programs, and networking 
opportunities over three days. Fortunately, many of the 
panelists and speakers are either presenting webinars or 
writing articles for the Journal, so stay tuned for some 
fascinating and informative webinars and articles on cannabis 
and other lively topics impacting real property.

We would like to thank our Cannabis Symposium and 
Spring Conference sponsors who stepped forward to help 
make this event the big success that it looked to be. We 
hope that these companies will sponsor future events of the 
Section, including being a sponsor of this scholarly Real 
Property Law Journal that is mailed to nearly 6,000 real 
property lawyers four times per year.

Moreover, the Co-Chairs wish to recognize Ashley Peterson 
and Elizabeth Blair, Co-Chairs of this event, as well as 

their entire Executive Committee and CLA teams, for the 
outstanding results they achieved in organizing this event. 
We hope to be able to offer a similar program in Spring 
2021.  

Finally, we wish to thank all of you who registered for this 
event and hope you will plan to join us again next year and 
at one of our events planned for later this year, such as the 
Crocker Commercial Real Estate Symposium on October 15, 
2020 in downtown Los Angeles.

In times like these, it is important to remember that 
whatever our practice specialty or wherever we live, we are 
all in this together and the Real Property Law Section is here 
for you.

—Steven W. DeLateur, Co-Chair     —Tara Burd, Co-Chair

Interested in submitting an article for the
journal? Please contact Misti Schmidt @

mschmidt@conservationpartners.com

There are a wide range of sponsorship
opportunities including advertisements in our

journal and newsletter, annual or a single
event. Levels start at just $500!

 
For a list of events and sponsorship

opportunities please visit our
websitewww.calawyers.org/REALPROPERTY

or email Realproperty@calawyers.org

YOUR AD
COULD BE

HERE
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Announcements
Call for Real Property Practice Area 
Committee Members:
The Real Property Law Section (“Section”) is seeking interested 
members to fill the newly created Practice Area Committees 
comprising of the following specialties:
• Litigation • Commercial Leasing • Transactional/

Land Use
• Real Estate  

Finance
• Residential Leasing/

Landlord-Tenant
• Brokers and 

Licensees 

Being on a Practice Committee allows you to help generate 
content for webinars, articles for the Real Property Law 
Journal, case summaries for the E-Bulletin, and panels for the 
Section’s continuing legal education programs. You will have 
the opportunity to guide the direction of the many publications 
and programs that the Section offers.  Further, as a committee 
member you will have the opportunity to network with other real 
estate legal practitioners in your community and throughout the 
State. As a Practice Area Committee member, you will not only 
help the real estate legal community in general, but you will also 
help promote yourself and your firm to potential new clients. 

If you are interested in becoming a member of the Practice 
Area Committee, please contact Jose A. Mendoza, Esq. at  
jm@carlsonlawgroup.com   

Real Property Journal Editorial Board 
Positions Available:
The California Real Property Journal is seeking board 
members! Volunteer staff consists of Article Editors, Executive 
Editors, Issue Editors, one or two Managing Editors, and an 
Editor-in-Chief. The Editorial Board consists of all positions 
except Article Editors. The term of service for the Board is 
three years. The first-year members of the Board are Executive 

Editors, while the second- and third-year members serve as 
Issue Editors, Managing Editor, or Editor-in-Chief.

The Board participates in monthly conference calls and has input 
into the style and content of each issue. Although each member 
has specific duties, the Journal’s Editorial Board is a team, and 
everyone helps out when and where needed when inevitable 
events occur such as sickness, trial, vacation, or overwhelming 
workloads. Please apply if you would like to join our robust team 
of editors. 

Applications here:  https://calawyers.org/real-property-law/
application-for-membership-on-journal-editorial-board/

California Court Updates:
On April 6, 2020 California Chief Justice Tani G. Cantil-Sakauye 
issued an order implementing the temporary emergency measures 
approved by a unanimous vote of the Judicial Council during its 
emergency meeting.

The order also clarifies the Chief Justice’s March 23 order 
suspending jury trials for 60 days. The new order clarifies that 
the 60-day continuance of jury trials is to be calculated from the 
original trial date.

On April 2, 2020 the Judicial Council approved 11 temporary 
emergency rules covering: 1. Unlawful detainers, 2. Judicial 
foreclosures—suspension of actions, 3. Use of technology for 
remote appearances, 4. Emergency bail schedule, 5. Personal 
appearance waivers of defendants during health emergency, 
6. Emergency orders: juvenile dependency proceedings,  
7. Emergency orders: juvenile delinquency proceedings,  
8. Emergency orders: temporary restraining or protective orders, 
9. Toll the statutes of limitations for civil causes of action,  
10. Extensions of time in which to bring a civil action to trial, and  
11. Depositions through remote electronic means.

On March 23, California Chief Justice Tani G. Cantil-
Sakauye just issued a statewide order suspending all jury trials 
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CLA New Member Orientation
August 29, 2020     

Deadlines for RPLS Journal
Issue 4 article submission deadline: September 15, 2020

Deadline for RPLS E-Bulletin
The 10th of each month

in California’s superior courts for 60 days and allowing courts 
to immediately adopt new rules to address the impact of the 
COVID-19 pandemic.

Her March 23 order includes the following directives:

• All jury trials are suspended and continued for 60 days. 
Courts may conduct a trial at an earlier date upon 
finding of good cause shown or through use of remote 
technology when appropriate.

• Time periods to begin criminal and civil trials is 
extended for 60 days, though courts may conduct trials 
earlier upon finding of good cause or through remote 
technology when appropriate.

• Superior courts are authorized to adopt any proposed 
rules or rule amendment that is intended to address 
the impact of the COVID-19 pandemic to take effect 
immediately, without advance circulation for 45 days of 
public comment. A court adopting any such rule change 
must immediately distribute the new or amended rule, 
and no litigant’s substantive rights shall be prejudiced 

for failing to comply with the requirements of a new or 
amended rule until at least 20 days after the rule change 
has been distributed.

CLA COVID-19 Attorney Resources:
https://calawyers.org/covid-19-attorney-resources/#news

CLA’s New Career Center:
In addition to serving members, the legal community and 
the public in response to the COVID-19 pandemic, CLA is 
continuing to add member value in anticipation of a time when 
social distancing becomes more relaxed and people return to 
work. Towards that end, CLA's new online career center will 
streamline job searches for members seeking employment and 
refine candidate pools for employers seeking candidates. The 
mobile-friendly platform will enable attorneys at all stages of their 
careers, across all disciplines, opportunities to easily see and apply 
to vacant positions and provide other career resources. It will also 
be a one-stop-shop for employers seeking California-licensed or 
resident candidates for jobs.

Calendar of Upcoming Events
Solo Summit
September 24, 2020

Annual Meeting
September 24-26, 2020
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CLA IS MORE THAN JUST THE 

Real Property Law 
SECTION 

If you’re a member of the Real Property Law Section, you’re a member of the California Lawyers 
Association (CLA) and if you’re not a member yet, we hope you’ll join us! Didn’t know you were a member?  
Don’t know what that means?  Keep reading. 
 
What is CLA? 
The California Lawyers Association is the statewide, voluntary bar association for all California lawyers. 
CLA is a 501(c)(6) professional association that launched in January of 2018. CLA offers unparalleled 
continuing legal education, the chance to develop an incredible statewide network of relationships, 
advocacy on matters critically important to the profession, and opportunities for statewide professional 
visibility and leadership. Our mission is to promote excellence, diversity and inclusion in the legal profession 
and fairness in access to justice and the rule of law. 
 
How did CLA originate? 
In 2017 the California Legislature decided it was important for the State Bar of California to focus on its 
regulatory duties—licensure, admissions and discipline.  It enacted S.B. 36, which provided for the creation 
of the California Lawyers Association with the 16 substantive efforts law Sections and CYLA as its inaugural 
members. CLA also took on those roles that are traditionally associated with professional associations. 
 
Beyond my Section, what does CLA do? 
We do what statewide bar associations typically do, including advocating on behalf of our members and the 
profession, giving awards to stellar members of the profession, serving as a communications hub among 
various stakeholders in the state and representing the state’s attorneys on the national and international 
stage.  CLA does all of these things and more! 
 
How can I get more involved? 
CLA has a variety of organization-wide committees, many of whom are often looking for members.  In 
particular, our Programs Committee, our Awards Committee, our Membership Committee and our Diversity 
Advisory Council are great opportunities to get more engaged across the organization.  Go to our website, 
CALawyers.org to learn more! 
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